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. SUBJECT OF APPLICATION

1. The applicant alleged that he was deprived of anifsignt portion of the
compensation he was entitled to as a result ofréfigsal of his request of amendment
pertaining to the outcome of the claim after haviegrned his material damage determined
by an expert report within the framework of a frdmedy action heard at the High Military
Administrative Court (HMAC) and that therefore hights to a fair trial, property and an
effective remedy were violated and requested cosgiem.

1. APPLICATION PROCESS

2. The application was directly lodged to the Consibiual Court on 12/12/2012. As
a result of the preliminary examination of the peti and annexes thereof as conducted in
terms of administrative aspects, it was found dwatt there was no deficiency that would
prevent referral thereof to the Commission.

3. It was decided by the Third Commission of the SedcBaction on 26/9/2013 that
the examination of admissibility of the applicatio@ conducted by the Section and the file be
sent to the Section.

4. It was decided by the Second Section during theingebeld on 7/1/2014 that the
examinations for admissibility and merits of thelgation be conducted together and a copy
be sent to the Ministry of Justice for its opinion.

5. The incidents and facts which are the subject mattethe application were
notified to the Ministry on 7/1/2014. The Ministpyresented its written opinion to the
Constitutional Court on 6/3/2014.



6. The opinion letter of the Ministry was notified ttoe applicant on 14/3/2014. The
applicant submitted his petition containing hisvees to the opinion of the Ministry on
19/3/2014.

[11. INCIDENTSAND FACTS
A. Incidents

7. As expressed in the application form and the ammélereof, the incidents are
summarized as follows:

8. The applicant joined his recruit training unit oW/22009 in order to fulfill his
military service, he was then assigned to the @8 Company of the 2nd Border Battalion
of the 6th Border Regiment located in Ozalp distdtthe province of Van on 16/9/2009
following the completion of his training.

9. Upon the applicant's recourse to his superiorstduais complaint of pain and
visual impairment in his eye during his watch dbogtween the hours of 03:00 and 05:00 on
9/8/2010 while continuing his service at the mamdid military unit, he was sent to the
infirmary of the Battalion to which they were atted the following day and was referred to
Van Military Hospital following his examination the

10. Following his examination at Van Military Hospitah 11/8/2010, the applicant
was diagnosed withminimal vitreal hemorrhage in left eye - left mampdthy and was
referred to Ankara Gulhane Military Medical Acadef@ATA) for further examination and
treatment.

11. The applicant was discharged on 25/8/2010 uponctimpletion of the period
pertaining to his military service.

12. Following his examination and treatment actionsAakara GATA Hospital, it
was determined with the medical report dated 2201 that the applicant's left eye was
capable of 0,2 sight, trimonthly controls were maooended with the diagnosis ahacular
hole in the left eyeand it was determined that the conclusion wids “condition is suitable
for A/9 F-1. Fit for military service. He is notigible to become a commando or military
driver. Eligible for discharge to his compahy.

13. The applicant applied to the Ministry of Nationakfense on 4/11/2011 and
requested compensation. Upon the failure of thmimidtration to respond within the legal
period of 60 days, the applicant filed a full remexttion on 17/3/2011 with the request of
legal aid.

14. It was decided with the decision of the Secondniitex of the HMAC dated
30/3/2011 and numbered M.2011/478, D.2011/433 timatapplicant's legal aid request be
accepted and that his petition be dismissed apgr@agraph (B) of article 45 of the Code of
the High Military Administrative Court dated 4/7/2® and numbered 1602.

15. Upon this decision, 50.000,00 TL material and 20,00 TL moral compensation
was requested in favor of the applicant, 2.500,00 élach was requested in moral
compensation in favor of the other plaintiffs (tmether and father of the applicant) through
the renewed petition that was submitted to the HM#(C28/4/2011 with the claim that the
80% visual impairment that occurred in the applicaleft eye happened as a result of service
negligence of the defendant administration.



16. As a result of the examination conducted by theefsics Department of GATA,
it was determined that the functional loss in thpligant's left eye amounted to a complete
loss of function of one of the sensory organs, tteatad lost 23,2% percent of his earning
capacity in the profession. In the opinion letteafted by a member of faculty of the
Opthalmology Department of the same institutiondated that the damage that occurred in
the applicant's eye was an acute situation thantgcdeveloped and that the cause that led to
this could have been a thermal or blunt trauma.

17. Through the expert opinion dated 5/3/2012 that suimsnitted to the HMAC, with
regard to the applicant's disability, which hasrbdetermined to be 23,2%, an opinion was
provided to the effect that 96.249,00 TL was nedddak paid in material compensation.

18. The applicant notified the High Court with the pieti dated 16/3/2012 that he
wished to amend his material compensation requedtet 96.249,00 TL and his moral
compensation request to be 15.000,00 TL.

19. With the decision of the Second Chamber of the HMdd@ed 4/4/2012, it was
concluded that the disability of the the applicamhich had occurred during his military
service, stemmed from the administration's serviegligence and it was decided with a
majority of votes that 50.000,00 TL material and0®®,00 TL moral compensation be paid
to the applicant, that the legal interest to beudated at 9% annually be applied from the date
of the case to the date of payment, that the cosgtiem requests of the other plaintiffs (the
mother and father of the applicant) be dismisdeat, the 210,00 TL expert fee that had been
collected from the applicant be paid to the applidey the defendant administration.

20. As per the rule to the effect thahe parties may not have any claim based on the
defenses that they will plead or the second patstithey will submit after expiration of the
period’ contained within paragraph four of article 46 toe Code numbered 1602, it was
decided in the same decision to dismiss the appl&caamendment request with the
justification that changing and expanding the cleamd the defense are prohibited in
administrative justice and that it is not possitae plaintiffs to increase the outcome of the
claim through amendment outside its due period.

21. The applicant seized the correction remedy agdhestdecision of the HMAC
with the petition dated 21/6/2012, it was decidethuwhe decision of the Second Chamber of
the HMAC dated 14/11/2012 and numbered M.2012/98%012/1031 to dismiss the
correction request. This decision was notifietheapplicant on 29/11/2012.

B. Rdevant Law

22. Paragraph four of article 46 of the Code numbegfPlamended with article 1 of
the Code Regarding Amendments In Various Codesikvile Framework of Human Rights
and the Freedom of Expression dated 11/4/2013 amibered 6459 is as follows:

“The parties may not have any claim based on thende$§ that they will plead or the
second petitions they will submit after expiratiofi the period. (Additional sentence:
11/4/2013-6459/1 art.) However, as for the full ezip actions, the amount specified in the
plaint may be increased for once only irrespect¥éhe period or other rules of procedure
until the final decision is made on condition thia® fee is paid and the petition on increasing
the amount shall be notified to the opposite péotyesponse within thirty day’s.

V. EXAMINATION AND JUSTIFICATION



23. The individual application of the applicant dated/12/2012 and numbered
2012/1052 was examined during the session heltidgdurt on 23/7/2014 and the following
were ordered and adjudged:

A. Claimsof the Applicant

24. The applicant asserted that he had increased ticerna of the claim pertaining
to material compensation via amendment following) dcknowledgment of the real damage
that was the subject of the case within the framrkwb the trial of the full remedy action he
had filed at the HMAC, that the HMAC did not accépis request based on the justification
of prohibition of changing the outcome of claims administrative justice and ruled on
50.000,00 TL compensation that was requested ipehigon, that in this way he could obtain
only half of the compensation he was entitled tat ttherefore his rights to a fair trial,
property and an effective remedy were violated r@ogiested compensation.

B. Evaluation

25. The Constitutional Court is not bound by the legadlification of the fact made
by the applicant, it appraises the legal definitodrthe facts and cases itself. Accordingly, the
essence of the applicant's complaint pertainsganaibility to claim the part of the receivable
compensation, which was determined in the expg@artehat was obtained during the trial,
that exceeds the amount he requested while filegcase, therefore, to the right to access to
court, which is included among the guarantees efriht to a fair trial. For this reason, it
was not deemed necessary to conduct a separatéenexiam within the framework of articles
35 and 40 of the Constitution.

1. InTermsof Admissibility

26. There is no doubt that the compensation of indiziddamages of military
personnel stemming from the acts and actions ofrilieary administration is included within
the scope of the protection field of the right téaa trial that is regulated in the Constitution
and the Convention (App. No: 2012/791, 7/11/2083268-30).

27. Due to the reasons explained, it should be dedkladthe application, which is
not clearly devoid of basis and where no otheraeas deemed to exist to require a decision
on its inadmissibility, is admissible.

2. InTermsof Merits

28. In the opinion letter of the Ministry, it was stdtby referring to the ECtHR case
law that especially in circumstances where thel tiédkes a long time in actions for
compensation, the fact that the appraised compenssaiffers a significant loss of value as a
result of the insufficiency of the interest fordghbayment, which is envisaged to balance the
receivable amount, in the face of the inflationeratas considered as a violation of the
Convention, that this situation would create proigen terms of establishing the fair balance
that needs to be observed between the damagedtatscand the appraised compensation,
that, in order for this problem to be resolved, ttencerned needed to be granted the
possibility of requesting the reevaluation of timecaint determined in the petition during the
trial phase just like the case is with the amendnaetion in the domestic legal system, that
with the Code numbered 6459, which was publishetthénOfficial Gazette and entered into
force on 30/4/2013, the structural problem was luesb with the introduction of the
amendment mechanism into the administrative triat@dure.



29. In his statement petition in response to the opimbthe Ministry, the applicant
stated that the real amount of the damage he hiferexli became known during the trial
phase with the expert examination dated 5/3/204&, the ensuing request for amendment
was dismissed as per the provision of the relatedeC that his real damage was not
compensated as a result, that a legal amendmenimads and potential violations were
prevented approximately six months after the denisthat it was acknowledged in this
manner that this situation created rights violagiothat however, it was not possible to
compensate the loss that had occurred via this émmemt, which was made after the decision
had been finalized, that, as a result, the logadered was 41.249,00 TL.

30. The right to access to court is among the guarandéehe right to a fair trial,
which is regulated under article 36 of the Constitu (App. No: 2012/144, 2/10/2013, § 28;
App. No: 2012/791, 7/11/2013, 8§ 51; App. No: 200%1, 21/11/2013, § 28; App. No:
2013/711, 3/4/2014, § 41).

31. The right to access to court refers to the abilitytake a dispute and a request
within the framework of this dispute before a coamt to request the conclusion of these in
an effective manner. Restrictions that prevent radividual from applying to the court or
render meaningless the court decision (App. No22rH1, 7/11/2013, § 52) or the fact that
the individual has applied to the court in persaymiolate the right to access to court.

32. The right to effective access to court requiresetkistence of a coherent system in
terms of applying to courts and those individuaillig to file cases to have clear, practical
and effective opportunities in terms of accesshedourts. Especially legal uncertainties or
uncertainties in practice may violate individuaight to access to court (For a decision of the
ECtHR in the same vein s&gffre v. FranceApp. No: 51307/99, 23/1/2003, § 34). For this
reason, while applying procedural rules, the coshntsuld refrain from excessive formalism,
which can violate the right to a fair trial, on tbee hand and excessive flexibility, which can
lead to the removal of procedural rules regulatgddiles, on the other (For decisions of the
ECHR in the same vein s&®alchli v. France App. No: 35787/03, 26/7/2007, § 22im v.
Turkey,App.No: 59601/09, 17/9/2013, § 21).

33. Even though no reason for restriction is envisageder article 36 of the
Constitution with a view to the freedom to clainghis, it cannot be stated that this is an
absolute right, which cannot be restricted in amywt is acknowledged that even rights for
which no special reason for restriction is envisabave certain limits stemming from their
nature. Moreover, even though no reason for reéinidés included in the article that regulates
the right, it can be possible to restrict thesétagoy relying on rules that are covered under
other articles of the Constitution. It is clear ttttanumber of regulations pertaining to the
scope and utilization conditions of the right tte fcases are the rules that demonstrate the
limits stemming from the nature of the freedom k& rights and determine the norm area
of the right. However, these limitations cannotibeviolation of the assurances contained
within article 13 of the Constitution (CC, M.2016/8.2012/169, D.D. 1/11/2012).

34. According to article 13 of the Constitution withetilside headingRestriction of
fundamental rights and freedofpfundamental rights and freedoms may only bericstd on
the basis of the reasons mentioned in the releadidles of the Constitution and by law
without prejudice to their essence. In additioresth restrictions cannot be contrary to the
letter and spirit of the Constitution, the requissts of the democratic social order and of the
secular Republic and the principle of proportiotyali



35. Even though the regime pertaining to the limitatodrthe right to a fair trial is not
regulated under article 6 of the Convention, whgthe basis for the right to access to court,
the ECtHR acknowledges that this does not meanthigatight to access to court cannot be
restricted under any circumstances, that, duedm#ture of the right, it is inevitable for the
state to carry out certain restrictions and regutatregarding the access to court and that for
this reason the signatory states possess an adéscodtion regarding this matter. However,
these restrictions need to be of a quality notdar lprejudice to the essence of the right, based
on a legitimate purpose and the means that is msed to be proportionate to the purpose of
restriction, burdens that are hard to bear showdhb® imposed to the detriment of the
individual in such a manner as to disrupt the lialance that is tried to be struck between the
requirements of public benefit and the rights of thdividual (seeAshingdane v. United
Kingdom App. No: 8225/78, 28/5/1985, § 5%Garcia Manibardo v. SpajnApp. No:
38695/97, 15/2/2000, 8§ 36abri Gung v. Turkey App. No: 27396/06, 24/5/2011, § 56).

36. As a conclusion, the restrictions pertaining torilyat to access to court, which is
not absolute and can be restricted, should naticethe essence of the right in a damaging
way, should pursue a legitimate aim, be clear angqrtionate and should not constitute a
severe burden on the applicant (App. No: 2013/128113)/2013, § 38).

37. Restrictions regarding the matter of filing caseastitute an intervention to the
right to access to court as a rule. These rasingtmay be direct in the form of envisaging a
number of procedural conditions such as periodsthedike or they can also appear in the
form of restricting the dispositions of the partiesa case that is pending before a court
pertaining to the right or interest that is thejeabof the case. The fact that a certain part of
the receivable could not be accessed due to thalitpaof increasing the claim amount
pertaining to a receivable that is the subjectrofaation for compensation or a full remedy
action during the trial phase is a matter that ireguexamination within the framework of the
right to access to court as a restriction with rdda the filing of a case in the sense described
above.

38. The amount of receivable compensation is a phenom#rat can be determined
within the discretionary authority of the courtaafexpert examination and similar research.
Due to this feature of the compensation facilityisinot possible to exactly know or foresee
the amount of compensation to which one is entitlefire the case is filed. Overcoming this
uncertainty faced during the phase of filing theecéhrough the means of correcting the
amount of claim later on (amendment) is not possyior to 30/4/2013 as per the Code
numbered 1602 (App. No: 2012/791, 7/11/2013, § F&erefore, it is inevitable that the
plaintiff party will need to amend the outcome g tclaim as the case is continuing in order
not to suffer any loss of right.

39. In the concrete incident, the applicant request®@d@@®,00 TL in material
compensation and 20.000,00 TL in moral compensa®a result of the disability he had
suffered. In the expert report that was obtainé@timthe framework of the trial, an opinion
was provided to the effect that 96.249,00 TL needete paid to the applicant in material
compensation. In this manner, the applicant, wdund out that the amount of material
compensation he was entitled to surpassed the a@nmeuhad requested, notified the High
Court that he wished to amend his request of nateompensation to be 96.249,00 TL and
his request of material compensation to be 15.@00/Q. The HMAC dismissed the
applicant's amendment requests with the justificathat changing and expanding the claim
and the defense are prohibited in administratigéiga and that it is not possible for plaintiffs
to increase the outcome of the claim through ameminoutside its due period as per



paragraph four of article 46 of the Code number@@lland delivered its decision by taking

the amounts requested in the petition as the bdsis. clear that the fact that the applicant
was deprived of a certain portion of his receivaldempensation due to his inability to update
his request constitutes an intervention in thetrighaccess to court, and paragraph four of
article 46 of the Code numbered 1602 constitutesdsis for this intervention.

40. Under paragraph four of article 46 of the Code neret 1602, the expression
“The parties may not have any claim based on thende$ that they will plead or the second
petitions they will submit after expiration of theriod” is adjudged. Although an exception
is envisaged with regard to full remedy actionshwilie sentenceHowever, as for the full
remedy actions, the amount specified in the plaay be increased for once only irrespective
of the period or other rules of procedure until fiveal decision is made on condition that the
fee is paid and the petition on increasing the ami@hall be notified to the opposite party for
response within thirty day'sthat is added to the same paragraph with articté the Code
numbered 6459 and the possibility of increasingahmunt that is requested in the petition
only for once is granted, the decision of the HM#&@t is the subject of the application was
finalized on 14/11/2012 and it was not possible fioe applicant to benefit from this
regulation, which entered into force on 30/4/2013.

41. The right to a fair trial, which is one of the isgdensable elements of a democratic
rule of law, should be guaranteed in the broadestmar possible for all individuals. On the
other hand; legal acts, actions and rules remainntgr the constant threat of lawsuits does
not accord with the principles of legal stabilitydalegal security, which are elements of the
rule of law. For this reason, a reasonable balaeeels to be observed between the freedom
to claim rights and the requirements of legal ditgband legal security (CC, M.2010/83,
D.2012/169, D.D. 1/11/2012). It is understood ttre regulation under paragraph four of
article 46 of the Code numbered 1602 aims to diseipghe cases filed against the military
administration and the requests submitted withia Htope of these cases, to prevent
procrastination of cases and prevent uncertaiftyeensuring that they are followed more
seriously. It is clear that these aims, which lsarevaluated within the framework of the idea
of concluding cases with minimum expense and as ssopossible that is contained under
paragraph four or article 141 of the Constitutiarg legitimate.

42. The essence of a right means the core which, whelated, renders the
fundamental right and freedom in question meansgylend with this aspect, provides a
minimum inviolable area of guarantee for the indial in terms of each fundamental right.
In this framework, it should be accepted that tegtrictions which considerably make the
exercise of a right difficult, make the right noxeecisable or remove it violate the essence of
the right (CC, M.2002/112, D.2003/33, D.D. 10/4/2R0The aim of the principle of
proportionality is the prevention of the restrictiof fundamental rights and freedoms more
than necessary. In accordance with the decisioiseo€onstitutional Court, the principle of
proportionality covers the elements of proportidlyahat define the availability which means
the fact that the means used for restriction itable for achieving the aim of restriction, the
obligation which points to the obligation of thestréctive measure in order to achieve the aim
of restriction and the proportionality that corresgds to the fact that the means and aim are
not within a disproportionate measure and the flaat the restriction does not impose an
immoderate measure (CC, M.2012/100, D.2013/84, B/D2013).

43. At this point, in order to determine whether or aatestriction has been made by
complying with the indicated criteria, in the faakthe legitimate aim which formed the basis
of the measure which is claimed to have violatedrihht to access to court, it is obligatory to
consider the severity of the sacrifice which wasumbent upon the individual and to



determine whether or not a fair balance was sthativeen the protection of the requirements
of the pursued public interest and the fundameight of the individual. This balance, which
is valid in terms of the restriction of all fundamial rights and freedoms stipulated in the
Constitution through article 13 of the Constituti@mould also be taken into account in the
restriction of the right to access to court.

44. The applicant, whose right of amendment requestrestsicted in the trial that is
the subject of the application, was able to acaedg a portion of 50.000,00 TL of the
96.249,00 TL of material compensation that wasuated by the expert. It was concluded
that the burden that the applicant, who was thyzided of a significant portion of his
receivable compensation and is understood to hafavorable material circumstances as per
the legal aid decision that was delivered in hisofa was forced to bear is was
disproportionate to the legitimate aims that wearesped; that therefore, the intervention was
not proportionate.

45. Due to the aforementioned reasons, it should beleéeédhat the applicant's right
to access to court guaranteed in Article 36 ofGbastitution was violated.

C. In Termsof Article 50 of the Code Numbered 6216

46. The applicant requested the compensation of hessdbg€1.249,00 TL in order for
the consequences of the violation to be removed.

47. The Ministry provided an opinion to the effect tlaadlecision of compensation in
line with fairness within the framework of the coemgation amounts ruled upon by the
Constitutional Court in violation decisions in slamiapplications would be appropriate.

48. Paragraph (2) of Article 50 of the Code numbered66@ith the side heading
“Decisions is as follows:

"If the determined violation arises out of a cod#dcision, the file shall be sent to the
relevant court for holding the retrial in order ftine violation and the consequences thereof to
be removed. In cases where there is no legal isténeholding the retrial, the compensation
may be adjudged in favor of the applicant or thmeely of filing a case before the general
courts may be shown. The court, which is respoadinl holding the retrial, shall deliver a
decision over the file, if possible, in a way thdlt remove the violation and the consequences
thereof that the Constitutional Court has explaimeds decision of violation."

49. In terms of the concrete application, it was codell that the applicant was
deprived of a certain portion of his receivable pemsation as a result of the decision of the
HMAC where the applicant's request for amendmerg na@t taken into consideration and
that, for this reason, the applicant's right toesscto court was violated. It is clear that the
applicant suffered a material loss of 41.249,00aELa result of the determined violation, no
legal benefit was deemed to exist in resorting teetaial with a view to removing the
consequences of the violation, which is limitedtmaterial loss. For this reason, it should be
decided that 41.249,00 The paid to the applicant in material compensatiororder to
remove the consequences of the violation.

50. It should be decided that the trial expenses of 230 TL in total composed of
the fee of 172.50 and the counsel's fee of 1,500l0@hich were made by the applicant and
determined in accordance with the documents iriftande paid to the applicant.

V. JUDGMENT
In light of the reasons explained, it was decid®ANIMOUSLY on 23/7/2014 that;

A. The applicant's claim as to the point that thetrighaccess to court guaranteed
under Article 36 of the Constitution was violatesdADMISSIBLE,



B. The right to access to court guaranteed under lAr86 of the Constitution WAS
VIOLATED,

C. 41,249.00 TL BE PAID to the applicant in materi@KPENSATION,

D. The trial expenses of 1,672.50 TL in total composed of the fee of 172.50 and the
counsel's fee of 1,500.00 TL, which were made by the applicant be PAID TO THE APPLICANT,

E. That the payments be made within four months deeotlate of application by the
applicants to the Ministry of Finance following thetification of the decision; that in the
event that a delay occurs as regards the paynientegal interest be charged for the period
that elapses from the date, on which this periodeto an end, to the date of payment.
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