REPUBLIC OF TURKEY

CONSTITUTIONAL COURT

FIRST SECTION
DECISION

THE APPLICATION OF RAH IL DINK AND OTHERS

(Application Number: 2012/848)

Date of Decision: 17/7/2014

Off. Gaz. Date-Issue: 12/11/2014 -29173



FIRST SECTION

DECISION
President :  Serruh KALHL
Members . Zehra Ayla PERKTBA

Burhan USTUN
Nuri NEGPOGLU
Zuhti ARSLAN

Rapporteur : Ozcan OZBEY

Applicants : Rahil DINK
Hosrof INK
Delal DK
Arat DINK
Sera DNK
Counsels ; Att. Fethiye CETN, Att ismail Cem HALAVURT,

Att. Hakan BAKIRCIGGLU, Att  Aysenur
DEMIRKALE

I. SUBJECT OF APPLICATION

1. The applicants asserted that the investigation hiaat been launched upon the
incident whereby an individual who was their fidggree relative was murdered was not
carried out in an effective manner especially withview to public officials, that the
investigation file had been kept secret from thew @#at no document was provided to them,
that the requirements of the decision deliveredti®y European Court of Human Rights
(ECtHR) on 14/9/2010 were not fulfilled within dostie law, that for these reasons, articles
2,10, 11, 17, 36 and 40 of the Constitution weotated.

II. APPLICATION PROCESS

2. The first application was lodged on 12/11/2012 thia Judge's Office No. 3 of
Istanbul (Tasked with Article 10 of CFaT), the sed@pplication was lodged on 3/3/2014 via
the Regional Administrative Court of Istanbul. Asesult of the preliminary examination of
the petitions and annexes thereof as conductezinmstof administrative aspects, it was found
that there was no deficiency that would preventsabion thereof to the Commission.



3. It was decided on 10/6/2013 by the Third Commissibthe First Section and by
the First Commission of the Second Section on 20/Bf that the admissibility examination
be carried out by the Section, that the file be s@the Section.

4. Due to the fact that a legal connection was detethito exist in terms of the
subject and the individual in the examination @& #pplications lodged by the applicants with
the claim that the right to life had been violatédyas decided by the Section on 25/3/2014
that the file numbered 2014/3045 be joined and eéxadnhwith the individual application file
numbered 2012/848.

5. In the session held by the Section on 26/6/2013was decided that the
examination of admissibility and merits of the apgiion be carried out together.

6. The facts and cases, which are the subject mdttbeapplication, were notified
to the Ministry of Justice on 27/6/2013. The Minysof Justice presented its opinion to the
Constitutional Court at the end of the additionadipd that was granted on 28/8/2013.

7. The opinion submitted by the Ministry of Justicetie Constitutional Court was
notified to the counsel of the applicants on 18J32 The applicants submitted their written
opinion to the Constitutional Court on 21/10/2013.

8. The Constitutional Court on 19/6/2013 with statement numbered 2012/848
requested within the scope of the present application“an explanatory information note
containing the actions and decisions that have liaken with regard to this investigation as
well as approved copies of documents that are déasive nature and are deemed to be
necessary in the file in order to determine thegsteeached by the investigation file and the
applicants' participation status to the investigaki from the Office of the Chief Public
Prosecutor of Istanbul. Upon the request a DVD regarding the investigation which is the
subject of the present application was submitted by the Office of the Prosecutor to the
Constitutional Court on 12/11/2013.

9. Although additional information was requested with the correspondence of the
Constitutional Court dated 24/2/2014 and numbered 2012/848 from the Office of the Chief
Public Prosecutor of Istanbul in order to determine the effectiveness of the investigation
that had been conducted, it was stated in the written response of the Office of the
Prosecutor dated 26/2/2014 that “there is a decision of restriction regarding the
investigation file in question, that a copy of theestigation file was sent via digital media
on 30/10/2013 on the condition that it be withie thiscretion of the Constitutional Court to
prevent the secrecy of the investigation from baindermined and the evidence gaining
public naturé, a reference was made to the previous instruction note.

10. As a result of the ensuing correspondence and hetep conversations by the
Constitutional Court, some additional informationdadocuments were obtained from the
Offices of Chief Public Prosecutors of Samsun, Zaaband Istanbul on the following dates
10-18-24-27/6/2014.

11. On the other hand the Ministry, in its opinion da®8/8/2013 pertaining to the
facts that are the subject of the application cluded certain information, which was
confirmed by the applicants in their statementegponse to the opinion of the Ministry.



12. The ministry also indicated that they were not ablesubmit a detailed opinion
pertaining to the course and content of the ingasitn to the Constitutional Court due to
their inability to provide any investigation doceanis apart from the correspondence of the
Office of the Chief Public Prosecutor of Istanbatetl 12/7/2013 as a result of the decision of
restriction on the investigation in question withime scope of article 153 of the Code
numbered 5271.

I1l. FACTS AND CASES
A. Facts

13. As expressed in the application form and its aeeethereof as well as the
opinion of the Ministry and in the correspondenkat thas been carried out, the facts are
summarized as follows:

1. The Murder of Hrant Dink

14. Hrant Dink, the founder and chief editor of Agoswépaper, was killed as a result
of the armed assault he suffered on 19/1/2007 whiéswas leaving his work place in
Istanbul.

15. Of the pursuers of this incident, Rahil Dink is th@ouse of the deceased Hrant
Dink, Hosrof Dink is his sibling, Delal, Arat ancéf& Dink are his children.

2. Initiation of the Investigation and the Restriction Introduced to the
Investigation

16. An investigation was launched by the Office of tgecially Authorized Public
Prosecutor of Istanbul based on the file numbengd.2007/972 (and Invs.2007/115) on the
day Hrant Dink was murdered.

17. Upon the request made by the Office of the Chief Public Prosecutor of Istanbul
within the scope of the investigation that was being conducted for the crime of “being a
member of a terrorist organizatibtased on the file numbered Invs.2007/972, it wasiee
with the correspondence of the 12th Assize Coutstainbul dated 8/10/2007 and numbered
D.2007/286 that'given the fact that a decision of restriction iseoed to be necessary in
light of the possibility that the wanted individaahay learn that they are wanted and flee,
destroy items and evidence of crime, that it maypitve more difficult to collect evidence and
uncover all suspects and crimes in the event that documents contained within the
investigation file is examined and copies thereef @ken by the defense counsel and the
attorneys, the examination and taking copies ofditeuments contained within the file by the
attorney of the suspect, defense counsel and tbenay of the party damaged by the crime
be restricted except for legal exception

18. Although a case was filed with regard to certaispgets who were determined to
have taken part in the incident as a result of @élielence obtained in the investigation
conducted by the Office of the Prosecutor, the stigation file was left open considering the
wide scope of the investigation and the possybitit obtaining new evidence, the file is
pending as of the date when the applicants reststedlividual application.

3. Judicial Actions Carried Out Pertaining to Civilian Individuals Who
Became Involved in the Act of Murder
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19. The investigation that was launched upon the faghorder was completed on
20/4/2007 with regard to 18 civilian suspects, secaas filed at the 14th Assize Court of
Istanbul via the indictment numbered M.2007/368.

20. O.S., who is among the principal perpetrators eftinant Dink murder and whose
file was separated due to being a minor, was seatkto 21 years and 6 months in prison by
the 2nd Juvenile Assize Court of Istanbul for thiene of willful murder. This decision was
approved by the Supreme Court of Appeals and fiadlon 21/3/2012.

21. The decision pertaining to the other accused wasadel by the 14th Assize

Court of Istanbul on 17/1/2012. In the decisiohe taccused Y.H. was sentenced to
aggravated life imprisonment with the justificatithrat he had instigated O.S. to commit the
crime of murdering Hrant Dink with premeditationThe accused E.Y. and Awere
sentenced to 15 years each in prison with thefigegiion that they had aided and abetted
0.S. in the crime of murdering Hrant Dink with preditation. On the other hand, with the
justification that the crime of Y.H. of “being a leader of an armed terrorist organizatiomnd

the crime of A.l. of “being a member of an armed terrorist organizatiarere not provenit
was decided that they be acquitted.

22. This decision was appealed by the Office of theeClublic Prosecutor of
Istanbul with the justification that the decisiohazquittal, which had been delivered with
reference to organized crime and a lack of evideegarding some of the accused, was
unlawful.

23. The Office of the Chief Public Prosecutor of thepf&me Court of Appeals
drafted a letter of notification on 10/1/2013 irvda of the reversal of the decision with the
justification that the crime of willful murder hdmeen committed within the framework of the
organization's activity.

24. The 9th Criminal Chamber of the Supreme Court opéads, which carried out
the appeal examination, decided on 13/5/2013 tersevthe judgment in question due to the
fact that it had been decided to acquit the accoéétl of the crime of establishing and
leading an armed criminal organization, the accusddand E.Y. of the crime of being
members of an armed criminal organization, the sedE.T, T.U. and Z.A.Y. of the crimes
of being a member of an armed criminal organizaéind assisting to murder. It was stated in
the decision that the required conditions for agaaization were assembled within the
circumstances of the present case, that Y.H., drtbeoaccused, decided upon the fact of
Hrant Dink's murder as a crime that was aimedetadimmitted by the organization, that the
other accused, who were understood to be membéns oriminal organization, participated
in the crime of murder by means of encouraging @Xommit the crime, reinforcing the
resolution to commit the crime, leading him in terof how to commit the crime. This case
is being carried out based on the file of the 5thsi2e Court of Istanbul numbered
M.2014/221.

4. Judicial Actions Carried Out Pertaining to Public Officials Due to Their
Negligence in the Act of Murder

25. As per the information and documents mentioned @pthe judicial actions that
the Office of the Prosecutor carried out pertairtimgublic officials whose connections with
the fact were determined are summarized as follows:



a. Criminal proceedings conducted as regards to thefiicials of the
Trabzon Gendarmerie

26. As a result of the investigation it carried out ex officio in addition to the
complaint petition of the applicants dated 17/1/2008, the Public Prosecutor of Istanbul
issued a decision of lack of jurisdiction regarding the Office of the Chief Public Prosecutor of
Trabzon for the crime of “misconduct regarding officials of the Gendarmerie Command of
Trabzon with its decision dated 25/1/2008 and nuetbd.2008/33 and for the crime of
“willful murder via negligent behavitrwith its decision dated 28/4/2008 and numbered
D.2008/201.

27. Through its indictments dated 30/10/2007 and numbered M.2007/2815, dated
25/12/2008 and numbered M.2008/4010, the Office of the Chief Public Prosecutor of
Trabzon filed a case at the 2nd Criminal Court of Peace of Trabzon with regard to certain
Gendarmerie personnels for the crime of “neglect of duty”.

28. With the decision dated 2/6/2011 and numbered M.2008/615, D.2011/669 of the
Court in question, it was decided to sentence the accused A. 0., M. Y., V.S., 0. S., H. Y. and
H. O. U., who are gendarmerie personnels, to prison terms ranging between 4 to 6 months
with the justification that “even though they obtained detailed information gemg to the
assault, they did not notify the competent authewitof this information and thus they
neglected their duty

b. Criminal proceedings conducted as regards to theffcials of Istanbul
Police

29. As a result of the investigation carried out by th#ice of the Chief Public
Prosecutor of Fatih regarding the public officialgho are members of Istanbul police,
claimed to be negligent with regard to the HramilDinurder as per article 9 of the Code on
the Trial of Civil Servants and other Public Oféits numbered 4483, in line with the decision
dated 20/3/2008 issued by the Governor of Istanbuwas deemed appropriate not to give
permission for the investigation regarding C.Ceg Istanbul Police Commissioner and B.K.,
the Intelligence Section Vice-Chief, to give persms for the investigation regarding the
other six police officers assigned to intelligeacel their superiors.

30. Upon the objection of the parties to this decision, while the decision pertaining
to the non-provision of permission for investigation was approved with the decision of the
Regional Administrative Court of Istanbul dated 27/6/2008 and numbered M.2008/374, it
was decided to reverse the decision with a view to the officials regarding whom the
permission for investigation had been granted by indicating that “sufficient information and
documents for the conduct of an investigation doexcst as per the contents of thefidad
it was decided not to give permission for investigation with regard to these individuals.

31. It was thus decided by the Office of the Chief Public Prosecutor of Fatih, which
was conducting the investigation, with the decision dated 22/10/2008 and numbered
D.2008/9680 that there were “no grounds for prosecutidrregarding the public officials in
guestion.

c. Criminal proceedings conducted as regards to the B€ials of Samsun
Police
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32. Within the scope of the investigation that was iedrrout by the Office of the
Chief Public Prosecutor of Samsun due to acts dhaunt to misconduct and violation of
secrecy during actions taken by the relevant @ffscof Samsun Police with regard to O.S.,
who was apprehended in Samsun having fled aftedenmg Hrant Dink, a public case was
filed in 2007 regarding M.B., the Head of Anti-Terism Section and.F., who was serving
as a superintendent.

33. As a result of the trial conducted by the 4th Criminal Court of First Instance of
Samsun due to the failure to take the suspect into custody despite the written order of the
Public Prosecutor and non-compliance with the rules that the statement of the suspect, who
was a minor, could only be taken by the Public Prosecutor and that in the absence of an
order by the Prosecutor video and audio recording could not be made and a photograph
could not be taken and published, it was decided with the decision dated 22/10/2008 and
numbered M.2007/521, D.2008/587 to acquit the accused in question based on the
justification that “the action may require disciplinary sanction aneré is no element of
intention to the crimé

34. Upon the appeal made by the Public Prosecutor and the applicants, the acquittal
decision of the Court was reversed with the decision of the 4th Criminal Chamber of the
Supreme Court dated 17/12/2012 and M.2010/27631, D.2012/30616 with the justification
that “given the fact that the accused acted in violabbthe provisions of the Code and the
Regulation and thus led to the violation of thehtigo a fair trial of the suspect and the
victims of the death fact covered under articled3@Ghe Constitution and article 6/2 of the
ECHR and thus to the victimization of individualg imeans of acting in violation of the
requirements of their duties; it was unlawful tovhadelivered a decision of acquittal
regarding the accused with undue justifications nebg the nature of the crime was wrongly
evaluated without taking into consideration whether not the material and moral
circumstances of the crime of misconduct via exeeaiction covered under article 257/1 of
the TCC were assembled..., without discussing wheih not the intention of the accused
was to send a message to the public opinion tgtiet that the crime committed by O.S.,
who was a suspect of the crime of murder, was dneect kind of behavior and whether or
not it was possible to implement article 215 of T&C with regard to thetnAs a result of
the retrial conducted by the court by complying with the reversal, it was decided on
18/6/2013 to “adjourn the public actiohas per article 1/1 of the Code numbered 6352 by
considering the action of the two officials in qi@s of publishing the photograph they had
taken with the accused O.S. within the scope ofdiirae of “praising the crime and the
criminal” and also taking into account the date of the criralso to postpone the
pronouncement of the judgment of the prison semt@h® months issued with regard to M.B.
for the crime of‘misconduct

5. Application of the Applicants to the European Court of Human Rights
(ECtHR)

35. The applicants applied to the ECtHR in 2008 and28® a result of Hrant Dink's
murder in addition to a number of claims with thiegation that the right to life had been
violated from a material and procedural point oéwi The ECtHR examined the five
applications lodged by the applicants, who are Hrant Dink and his relatives, by joining them
together (seeDink v. TurkeyApp. No: 2668/07, 6102/08, 30079/08, 7072/09 &ha4/09,
14/9/2010)
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36. The ECtHR decided on 14/9/2010 that, in additionstone other reasons of
violation, article 2 of the Convention, which regtds the right to life, had been violated from
a material point of view with the justification thaespite the presence of a clear and
imminent danger against Hrant Dink's life, officiabtances had not taken due precautions to
prevent the murder from happening; that the meetioarticle had also been violated from a
procedural point of view by concluding that thet8thad acted in violation of the liability to
conduct an effective investigation with a view tetetmining and punishing the individuals
who had been observed to be negligent due to titetHat the investigations that had been
launched with regard to officials of the police ayghdarmerie as a result of their negligence
in protecting Hrant Dink's life had been concludeith decisions of no further prosecution
and found it appropriate that 100.000 euros be joandy to the applicants Rahil Dink, Delal
Dink, Arat Dink and Sera Dink and 5000 euros todpplicant Hasrof Dink under the present
circumstances of the fact by taking into accoumies@ther factors that constituted reason for
violation.

37. The ECtHR made the following observations with rega the actions carried out
by relevant units regarding the public officialsavmad failed to prevent the occurrence of the
fact through their negligent behavior:

The ECtHR determined

* That officials of the Trabzon Police Departmentiaéily informed the
Istanbul Police Department on 17/1/2006 that Y.Haswplanning the
murder of Hrant Dink, that his criminal record apeérsonality were
suitable to commit this crime, that however, thdanbul Police
Department had not taken any action upon the igégite in question, that
the office of the Prosecutor of Istanbul had fieegublic action with the
indictment dated 20/4/2007 with regard to eightaecused for the crimes
of constituting criminal organizations for terrdrigcts and murder and
being members of these or instigating these kiridgtons, that this case
continued to be heard by the Assize Court ohlstié

 That a criminal case had been filed regarding thedgrmerie officials
V.S. and O.S. with the indictment of the Office thie Prosecutor of
Trabzon dated 30/10/2007 at the Criminal Court obtFInstance of
Trabzon, that however, the application that hadnbesade by the
attorneys of the applicants against the decisionthef Office of the
Governor dated 4/4/2007 and included the requestlie responsibility of
the superiors of the gendarmerie officials alsodedeto be sought was
dismissed by the Regional Administrative Court cddzon on 6/6/2007,

* That upon the denunciation of the Office of thederutor of Istanbul, an
investigation was filed by the Office of the Prastec of Trabzon with
regard to those responsible at the Trabzon PoliepaBment, that a
decision of no further prosecution was issued dd/2008 as a result, that
the objection made to this no further prosecutieniglon was dismissed
by the Assize Court of Rize on 14/2/2008,

* That the investigations conducted by the Prosecotdstanbul with a
view to certain officials at the Istanbul Police g2etment were concluded
with no further prosecution due to the decisions tbé Regional
Administrative Court of Istanbul dated 23/5/20077/622008 and
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15/11/2008 of not granting permission for invediga or canceling

permissions that had already been granted,

That the applicants had filed a criminal complawith regard to the
officials of the police and the gendarmerie who paded with O.S. for
praising the murder of Hrant Dink and misconduce da the fact that
members of the Samsun Police Department and Geedari@ommand
had apprehended O.S., who was the suspected muaddteant Dink, at

Samsun bus terminal as he was returning from IsfaiobTrabzon on the
day after the murder and took a photo with the scspm whose hands
there was a Turkish flag, that however, as a resiiltthe judicial

investigation conducted by the Office of the Prosec of Samsun, a
decision of no further prosecution was delivered 2216/2007, that
nevertheless, the Prosecutor had not excluded dksilplity that certain
procedural mistakes committed by members of sectoites (especially
with a view to the confidentiality of the investigan regarding minors)
could be the subject of disciplinary trial, that e thdisciplinary

investigations that were Iinitiated against the ©dgcuforces were

concluded with the issuance of disciplinary samdidor violating the

principle of confidentiality of criminal trial andundermining the
reputation of security forces.

38. The ECtHR made the following observations whileliairtg the justifications for
the violation of article 2 of the Convention fronpeocedural point of view:

In summary, the ECtHR made the observations;

That in the present case, the Office of the Prdseai Istanbul conducted
a detailed and meticulous investigation regardimgrhanner in which the
security forces of Istanbul and Trabzon managedrfoemation they had
obtained with a view to the probability of thisroe, that the Prosecutor of
Istanbul had uncovered the series of potential attsegligence among
the security forces and that he had conveyed tloenration he had thus
obtained to the investigation units in Istanbul ahdbzon also by
indicating the identities of the officials who hadmeen negligent in
fulfilling the liability of protecting the life othe applicant,

That at the end of the investigations launched uperdenunciation of the
Office of the Prosecutor of Istanbul and the ordérthe Ministry of
Interior, the Governor did not give permission fibre trial of the
concerned members of the gendarmerie with the ¢xcepf two non-
commissioned officers before a criminal courthattno conclusion was
achieved as to why the Gendarmerie officers of Zeab who were
authorized to take suitable precautions, remainedsipe after the
transmission of the information by the two non-cassioned officers,
That the decision of no further prosecution issbgdthe Office of the
Prosecutor of Trabzon regarding the irregulariaesl negligence of the
Trabzon police within the framework of the preventiof the crime
contained arguments that were in contradiction witerfacts in the file,
that the investigation did not provide any inforioatas to why no action
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had been taken against the perpetrators of the enudéspite the
information that the police officers had,

e That similarly no criminal prosecution could be artdken against the
Istanbul Police due to the annulment decision o& tRegional
Administrative Court of Istanbul (with regard toettdecision of the
Provincial Administration Board of the Office of ehGovernor of
Istanbul), that the Police Commissioner had alsenbleft outside the
scope of the investigation by the Provincial Adreiration Board, that as
a result, the matter as to why the Istanbul paticenot act on the threat
against Hrant Dink despite the information it hawbgessed prior to the
murder could not be elucidated,

e That, as underlined by the Government, a currerghtinuing criminal
trial exist at the Assize Court of Istanbul againskividuals claimed to be
the perpetrators of the assault and all membeenaéxtreme nationalist
group, that however, apart from the cases thatbeamuh filed against the
two non-commissioned officers in Trabzon, all sighat evoked the
responsibility of official instances in preventitige crime only resulted in
no further prosecution, that since the criminaleistigation with regard to

. superiors, the result of the on-going triaaeing the two non-
commissioned officers was not of such a degre® adfect the previous
observations,

« That moreover, the accusations regarding the geretae officers of
Trabzon and police officers of Istanbul had beeangred in terms of
their merits only by other officers who were allmigers of the executive
and not completely independent from those who reshbnvolved in the
facts (the Governor, the Provincial Administrati@oard), that this
situation alone highlighted the weakness of theegtigation in question,
that the relatives of Hrant Dink had not been aldwto become
intervenors to the trials regarding the official$ the Police and
gendarmerie officers, that they had been only gitte right to object to
the superior instance, which merely conducts am@xation based on the
file, that the fact that a police chief had pubylicisplayed his extreme
nationalist views and affirmed the actions of thdividual accused with
murder was not made the subject of any in-deptiastigation,

* That the fact that the investigations that had bleemched against the
officials of the Trabzon Police and Gendarmerie tutheir negligence in
protecting Hrant Dink's life resulted in decisiasfsno further prosecution
amounted to the violation of the requirements ofickr 2 of the
Convention, which brings the liability of condudinan effective
investigation with a view to determining the indiuals whose negligence
was observed and sanctioning these acts of negkgen

6. Judicial Actions Carried Out Pertaining to Public Officials After the
Decision of the ECtHR

39. A petition was submitted by Fethiye Cetin, the @&y of the applicants, to the
Office of the Chief Public Prosecutor of Istanbual 7/1/2011. In the petition, a reference
was made to the Dink decision of the ECtHR that had been finalized on 14/12/2010 (Dink v.
Turkey, App. No: 2668/07, 6102/08, 30079/08, 7072/09 ah@4709, 14/9/201@nd it was

10



requested that an investigation be carried out and a public action be filed with regard to
approximately 25 public officials including the Governor of Istanbul M.G. and the Police
Commissioner of Istanbul C.C.

40. As a result of the complaint filed by the applicants following the decision of the
ECtHR, a general investigation was filed by the Office of the Chief Public Prosecutor of
Istanbul with regard to the public officials in question based on the file numbered
Invs.2011/192 for the crimes of “being a member of a terrorist organization, leading to
willful murder via negligent behavior, forging documents and being an accessory to a willful
murder”

41. The investigation that was conducted based onitenfimbered Invs.2011/192
was later joined with the pending initial investiga file numbered Invs.2007/972 on
13/10/2011.

42. On the other hand, upon the allegation of the applicants via their petition dated
20/7/2010 that M.G., who was the Governor of Istanbul on the date of the crime, had
committed misconduct by means of not preventing the assassination that had been carried
out against Hrant Dink with his negligent behavior, a decision of no further prosecution was
issued by the Office of the Chief Public Prosecutor of Istanbul on 10/4/2013 as a result of the
investigation that was conducted on the file numbered Invs.2007/972 with the justification
that “there are no grounds for the conduct of a prosecution with regard to the suspect since
it has been understood that a decision of non- process had been delivered in the decision of
the Office of the Chief Public Prosecutor of the Supreme Court dated 14/11/2007 and
numbered Invs.2007/143, D.2007/57 due to the absence of evidence indicating that the
Governor of Istanbul M.G. had direct or indirect responsibility in Hrant Dink's murder and
that it had been made the subject of a writ of incurred expenses”.

7. Judicial Actions Carried Out Pertaining to Public Officials Whom the
Applicants Made the Subject of the Individual Application Registered
Under the Number 2014/3045

43. Relying on the decision of the ECtHR dated 14/9/2010, as per the provision “In the event
that it is determined that the decision on no grounds for prosecution is made without conducting an
effective investigation by the final decision of European Court of Human Rights, an investigation shall
be re-conducted if requested within three months following finalization of the decision.” regulated in
paragraph (3) that was added to article 172 of the Code numbered 5271 with article 19 of the Code
dated 11/4/2013 and numbered 6459 the applicants filed a complaint at the Office of the Chief
Public Prosecutor of Istanbul on 1/7/2013 so that the requirement of the mentioned decision of the
ECtHR be fulfilled and that a new investigation be launched with regard to the public officials
assigned to the Trabzon Police Department and Gendarmerie as well as the Governor's Office of
Istanbul and Istanbul Police Department regarding whom a decision had been delivered that there
was no grounds for investigation and whose names are included in the complaint petition.

44. The complaint petitions of the applicants were stged under the investigation
numbered 2013/93822 of the Office of the Prosecthat is assigned to conduct general
investigations. It was indicated by the Officetloé Prosecutor in question that some of the
officials were executing their duties in Trabzontla time when the crime was committed,
the separated documents were registered undemnvestigation number 2013/102053 and
sent to the Office of the Chief Public Prosecutbi@bzon on 19/7/2013 with a decision of
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rejection of venue. The file regarding M.G., thev@érnor of Istanbul, who was among those
regarding whom a complaint had been filed, wasrsepd and sent to the Office of the Chief
Public Prosecutor of the Supreme Court of Appealsch is competent and has venue to
conduct investigations pertaining to governors, edason the investigation number

2013/101995 along with the decision of lack ofgdrction dated 19/7/2013.

45. The Office of the Prosecutor made a request toQffiee of the Governor of
Istanbul for the granting of permission for invgation regarding E.G, the Deputy Governor
of Istanbul, C.C., the Police Commissioner of Ibtan Commissioners Al G., B. K.,1. P.,
Chief SuperintenderitS.E., Superintendent V.A. and police officers OM® B. T. regarding
whom a complaint had been filed within the scopéhefsame investigation and whereby the
legal process had been finalized since a permigsioimvestigation with regard to them had
not been granted as per the Code numbered 448® due fact that the action alleged to have
been committed by the suspects arose from adnatiistrduty also by taking into account the
amendment made in the Code numbered 5271.

46. In the report dated 21/11/2013 that was preparetheyCivil Service Inspector
who was assigned to conduct a preliminary exanonait was indicated that the decision of
the ECtHR regarding Hrant Dink had been finalized1d/12/2010, that paragraph (3) that
was added to article 172 of the Code numbered %2Me into force on 30/4/2013, that
therefore investigations could be renewed onlytharse actions which are the subject of
decisions of the ECtHR that were finalized aftas ttate, that in the present case it was not
possible for the investigation to be renewed, tmathe other hand, the entirety of the matters
alleged by the applicants in their petition datéd/2013 had been evaluated in previous
preliminary examinations and that these preliminexgminations that had been conducted
were finalized after having gone through the owgrsiof administrative justice, that no
additional information and documents that coulceetffthe outcome of these preliminary
examinations were submitted in the petition of ctaimp in question in order for the
application to be put into action as per the Cadmlvered 4483 and it was concluded that the
permission for investigation with regard to the wséyg officials whose names were cited
should not be granted. Moreover, it was indicatethe same report that no preliminary
examination had been conducted previously with ncega E.G., the Deputy Governor of
Istanbul, that however, the individual whose namerew cited met with Hrant Dink on
24/2/2004, together with two officials of the Nlfhat it was neither alleged in the statements
made by Hrant Dink nor in the petition of complaintquestion that there was a situation
constituting a crime mentioned during this meetithgyt the Deputy Governor did not have
the duty of the President of the Provincial PratecBoard between the dates of 6/10/2604
22/12/2008 when he was in office, that no recomragod had been made to him as to
placing Hrant Dink under protection, that evennfaccusation was made, the 5-year statue of
limitations had expired with regard to the crimengsconduct as per the Code numbered 765
when the date of this meeting was taken into camattbn, that for these reasons the
permission for investigation regarding him shoubd Ine granted.

47. It was decided by the Governor H.A.M. with the decision of the Directorate
General of the Provincial Administration Board of the Office of the Governor of Istanbul
dated 28/11/2013 and numbered D.2013/141 “not to grant permission for investigation”
regarding the nine public officials whom a complaint had been filed in line with the
observations and justifications contained within the preliminary examination report.

12



48. Upon the objection filed by the applicants against this decision on 23/12/2013, it
was decided with the decision of the Regional Administrative Court of Istanbul dated
22/1/2014 and numbered D.2014/14 that the objection be dismissed based on the
justification that “as per the contents of the file, sufficient information and documents do not
exist for the conduct of a preliminary examination given that the existence of a finding as to
the point that new evidence has been obtained with a view to the claims that constitute the
subject of the decision of non-granting of permission for investigation that has been
delivered with regard to the matter and went through an objection has not been brought
forward ”, that the decision pertaining to the non-granting of permission for investigation be
approved. This decision was notified to the applicants oflB014, the applicants lodged an
individual application with the reference that theestigation had not been conducted in an
effective manner within the legal period.

49. On the other hand, it was understood that a deciggarding the point that there
were no grounds for prosecution (that it be remdvesch proceedings) had been delivered on
21/2/2014 with the correspondence of the Publios&utor of Istanbul (Bureau of
Investigation for Terrorism and Organized Crime)eda18/6/2014 in the investigation
conducted based on the file numbered 2013/93822tduthe decision of the Regional
Administrative Court in question.

50. The 8th Assize Court of Bakirkdy, which examine@ tbhbjection filed by the
applicants on 19/3/2014, accepted the objectiorh it decision dated 21/5/2014 and
removed the decision to the point that there wergnounds for prosecution. In addition, a
petition dated 4/6/2014 containing the opinion tin&t decision needed to be reversed for the
sake of law with the justification that this deoisiwas in violation of article 9/3. of the Code
numbered 4483, that it was not possible to condndnvestigation with regard to this crime
and file a public case after the final decisionwdkd by instances of Administrative Justice
was sent by the Office of the Chief Public Prosecuof Istanbul to the Directorate General of
Criminal Affairs of the Ministry of Justice.

8. Action for Compensation That the Applicants Filed Against the
Administration

51. On the other hand, an action for material comp&msdor the total amount of
400.000 TL was filed by the applicant Hosrof Dimdahis sibling Yervant Dink against the
Ministry of Interior with the claim that the adm#tiation had gross service negligence and
objective responsibility in the fact of Hrant Digkhurder.

52. In the trial that was conducted by the 10th Administrative Court of Istanbul, it
was ruled with the decision dated 27/10/2010 and numbered M.2008/421, D.2010/1539
that a total of 100.000 TL be paid in moral compensation with the mention that “it has been
concluded that it was officially notified by the Trabzon Police Department to the Istanbul
Police Department Directorate of Intelligence Section on 17/2/2006 that Y.H. plotted to
murder Hrant Dink, that there was an explicit and imminent threat to Hrant Dink's life due to
articles which were published in Agos Newspaper and attracted the reaction of some
extreme nationalist groups, that the requirement of taking protection measures without
waiting for Hrant Dink's request in person was not fulfilled under these circumstances, that
what was done remained limited to the correspondence phase and the phase pertaining to
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the taking of protection measures was not initiated, that therefore the administration has
gross service negligence in terms of protecting Hrant Dink's right to life.”

9. Participation of the Applications to the Investigaion and Certain Actions
Undertaken by the Office of the Prosecutor

53. It has been observed that the action of joiningestigations carried out under
different files by the Office of the Chief Publicrd®ecutor upon Hrant Dink's murder
continued as of 2013 (the file with the investigathnumber Invs.2011/1345 was joined with
the file numbered Invs.2007/972 on 15/2/2013), thlalle a general investigation is carried
out with regard to public officials based on tHe fiumbered Invs.2007/972 on the one hand,
an investigation within the scope of the Code numtbel483 under the investigation file
numbered 2013/93822 of the Office of the Prosecigocurrently pursued following the
request of the applicants dated 1/7/2013 regartiagconduct of a new investigation on the
other.

54.In order to contribute to the investigation actiotimat are carried out, the
applicants have had the opportunity to talk factat® with the competent Public Prosecutor
in person several times, to analyze the findingthe report of the State Supervisory Council
of the Office of the President, to submit new pantis.

55. In the correspondence of the Office of the ChidblRuProsecutor of Istanbul (its
Section Tasked With Article 10 of CFaT) dated 1204/3 and numbered Invs.2007/972, it
was indicated that correspondence had been camiedith relevant institutions such as the
Gendarmerie Command of Trabzon, the Police Depattrak Istanbul, the Directorate of
Silivri Prison and the Office of the Chief PublicoBecutor of Malatya, that the evidence
collection was still ongoing, that the investigaticould be expanded depending on the
responses coming from relevant institutions.

56. In line with the matters included in the Researod Bxamination Report of the

State Supervisory Council dated 2/2/2012 and nueth@012/1 with regard to the Hrant
Dink murder and some new information obtained witiie scope of the investigation: It has
been observed that information pertaining to m¥itpersonnel serving at certain places
during periods including the date on which Hramlbwas murdered and the time prior to it
has been requested from military instances, tlestetkinds of correspondence continued as of
2012-2013; that due to the impossibility of fully@dating the investigation and determining
the suspects as well as collecting the evidenaeriofe in full, deciphering and uncovering
the hierarchical structure of the group and apprédimg them along with the evidence of
crime through physical pursuit and observation tnedlack of any other means of obtaining
evidence, the registry, caller-called, message-m&stsage received and contacted telephone
information for the years 2000-2012 pertaining tonerous telephone numbers that were
determined was requested with the judge's decideted 2/5/2012 and 11/10/2013; that
correspondence was carried out with various irgiits such as the National Security
Council, universities, ministries, prisons and otlgrosecutors' offices with regard to
individuals whose identities were determined witliis framework, that their statements
were obtained, that the owners of the statemente agked whether or not public officials
had any negligence or premeditation and that fhisitson was examined, that the taking of
statements and declarations of witnesses, anonymibssses and suspects (some of whom
are military personnel) who came upon instructionMth summons from different places
continued as of 2012-October 2013; that the admnatige investigation files and the
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evidence contained therein were examined and themation of certain public officials were
sought in 2011, that samples of certain informatod documents from other courts where
the other accused were being tried were made todheded in the investigation file; that the
content of the denunciation letters regarding thet fthat had been sent by different
individuals as well as documents and petitions tstded to have a connection with the
investigation that was being carried out in thaltthat was being heard at the 14th Assize
Court of Istanbul and requested to be joined withfile was taken into account and that the
investigation was expanded accordingly; that theliegnts were able to contribute to the
investigation via the reports, phone records, naamek petitions (numerous petitions dated
2011) they submitted; that certain documents froenfile were notified by the Office of the
Prosecutor to the applicants, that the applicardsevable to request the expansion of the
investigation in response (for instance it is iladed in the petition of the applicants dated
22/3/2012 regarding Hrant Dink's murder that thpore dated 22/2/2012 that had been
prepared by the State Supervisory Council wasiadttio them on 27/2/2012 and that it was
requested to expand the investigation regardingna@ers within the scope of the issues
covered in the report).

57. In addition, it has been determined that in the correspondence of the Office of
the Chief Public Prosecutor of Istanbul (Bureau of Investigation for Terrorism and Organized
Crime) dated 10-18/6/2014 it was decided that the investigation of the Office of the Chief
Public Prosecutor of Istanbul numbered 2007/972 be conducted by the “Bureau of Terrorism
and Organized Crime” that had been constituted within the framework of the new
regulation based on the investigation numbered 2014/40810 due to the fact that the Assize
Court tasked with article 10 of the Code on the Fight Against Terrorism had been abolished
as per article 1 of the Code numbered 6526.

58. In the mentioned correspondence; it was indicdtat @ sample of the whole file
had been provided to Hakan Bakiglg the attorney of the applicants, upon his retjaed
due to the amendment in article 153 of the TCC renedb 5271, that the relevant Prosecutor
had evaluated the stages of the investigation altigthe Attorney whose name is cited, that
there had been an effort to determine the connectigublic officials with the murder, that
information and documents had been requested fromerous places within this framework,
that 45 people had been heard as witnesses, 3epa®plnonymous withesses and 8 people as
statement owners between the dates of 10/12/208J5/2014, that the liaison report
associated with HTS had been obtained by expertsdar to determine whether or not the
accused who had been involved in the Hrant Dinkdauhad a connection with the accused
who had been tried in the Malatya Zirve Publishihguse murder, Ergenekon, Balyoz and
Kafes cases, that the report of the investigati@at had been conducted pertaining to the
matter of deletion of the records regarding thepebne inquiries at the Department of
Intelligence on 20/5/2014 had been obtained, thay thad arrived at the phase whereby
individuals deemed to be suspects would be summanédeard by means of deepening the
investigation in order to determine whether or pablic officials had had actions that would
amount to assisting in criminal organization ancethiler or not they had responsibilities in
the death of the individual via negligent behavior.

10.Restriction Introduced to the Applicants' Authority to Examine Files

59. As a result of the complaint filed by the applicants following the decision of the
ECtHR, upon the request filed within the scope of the investigation that was conducted by
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the Office of the Chief Public Prosecutor of Istanbul with regard to the public officials in
question based on the file numbered Invs.2011/192 for the crimes of “being a member of a
terrorist organization, leading a willful murder via negligent behavior, forging documents
and being an accessory to a willful murder” it was decided with the correspondence of the
9th Assize Court on Duty of Istanbul dated 7/2/2011 and numbered D.2011/56 that “the
right of the attorney of the suspect, defense counsel and the attorney of the party damaged
by the crime to examine and take copies of the documents contained within the file be
restricted, except for legal exception, due to the examination of the documents by the
suspects and their attorneys being objectionable as a result of the nature of the
investigation, the presence of the identities and telephone numbers of the suspects, the
places where elements of crime belonging to the organization are hidden in the documents
contained within the file, the names of several members of the organization in the
communication interception minutes and due to the other documents being of the same
nature.”

60. Although the applicants applied to the Office of fArosecutor with their petition
dated 10/9/2012 with the aim of obtaining copieshef documents and digital data contained
within the file, the request in question was disad on the same day with the justification
that there was a decision of confidentiality on filee

61. The applicants applied to the Assize Court on Duty of Istanbul on 17/9/2012 and
requested that the decision of confidentiality on the investigation file be removed by
indicating that “there had been numerous detailed news items or media outlets regarding
the evidence and the accused in the case, that the public opinion had information pertaining
to the investigation and case in question, that the continuation of the decision of
confidentiality and the restriction of their right to take samples from the file as a party
despite this was unlawful.”

62. The Judge's Office No. 3 of Istanbul (Tasked with Article 10 of CFaT) dismissed the
request of the applicants in final fashion with its decision dated 25/9/2012 and numbered
Miscellaneous Action 2012/121 with the justification that “As per article 153 of the TCC, the
decision of restriction is valid until removed. It is clear that copies can be obtained from the
relevant court as per TCC 153/4 following the acceptance of the indictment of the case.” This
decision was notified to the applicants on 10/1020

11.Report of the State Supervisory Council of the Offie of the President

63. A report was prepared by the State Supervisory Council of the Office of the
President regarding the fact of Hrant Dink' murder, which is understood to consist of 650
pages, on 2/2/2012, the 34-page summary section of the report was published on the
website of the Institution (http://www.tccb.gov.tr/ddk/ddk50.pdf)ddue to the confidentiality
of the preliminary investigation that is being conted by the Office of the Prosecutor
regarding the same matter and other reasons summary, the following matters are
included in the published part of the report;

“It has been observed that numerous allegations e made both in reports that
have been prepared with regard to the matter anth@dia outlets, that almost all of these are
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the subject matter of judicial and administrativeaminations and investigations and/or are
being handled in ongoing investigations and proteos,

That 28 reports have been drafted by administrativiés with regard to the fact of Hrant
Dink's murder, that around 50 decisions have besdivered by judicial instances with regard
to lack of jurisdiction, rejection of venue and grmunds for prosecution, that moreover cases
have been filed with two main indictments, thaisiens of conviction have been delivered at
both courts regarding the accused,

That it has been observed that in the fact of theder of Hrant Dink, the chief editor of
AGOS Newspaper, on 19/1/2007, the investigationarddng the personnel of the
Gendarmerie Command of Trabzon was patrtially takethe attention of the judiciary and
that certain personnel have been convicted of timecof neglect of duty, that the permission
for investigation regarding the personnel of theéANVas granted, that however a decision of
no further prosecution was delivered by the Offiéehe Chief Public Prosecutor with the
justification of statue of limitations, that dedss of conviction were delivered regarding the
murder suspect and the instigators of the murdeat the investigations of the offices of
prosecutors as to whether other perpetrators arstigators were behind the murder and
those initiated with regard to certain public offits in the aftermath of the decision of the
ECtHR were still ongoing,

That despite the fact that those who murdered Hiimk were apprehended by the
security forces in a very short period of time,ttttee administrative investigation processes
regarding the fact were completed and that the enatias referred to judicial instances with
its several aspects and that the trial by courts fioft instance was completed, the
investigation and trial process could not be pudsire a fashion that is as effective, orderly
and speedy due to certain systemic problems, tiesétore the public opinion and the family
of Hrant Dink were not satisfied with the investigas/prosecutions that had been carried
out by both the administration and the judicial tarsces with regard to the murder, that
especially, the allegations that the public offisialleged to have responsibility in the process
during which Hrant Dink was murdered could not bed and that the real perpetrators of
the murder apart from those who had been appreteodald not be reached constituted the
basis of the criticism starting from the beginnfghe investigation/prosecution processes,

That the first matter that needs to be expresséunegard to the failure to protect Hrant
Dink's right to life is the existence of certaimustural problems pertaining to the security
sector, that both the coordination gaps and intéexernal supervision and civilian
oversight gaps need to be bridged in this sectwat the 'basic perception error' that has
existed for a long time in the implementation & @ode on the Trial of Civil Servants and
other Public Officials numbered 4483 also becamgpaapnt in the investigation and
prosecution of the actions allegedly committed bilip officials in the process during which
Hrant Dink was murdered, that therefore, within gwpe of the main action that took place
with regard to Hrant Dink's murder; the negligermed mistakes of public officials need to be
primarily investigated by instances of judicial fiee as per articles 37, 38, 39 and 83 of the
Code numbered 5237, that the primary nature ofateractions of public officials appearing
as misconduct and negligence that surfaced prioratml after the murder need to be
absolutely clarified during the judicial investigaih and especially the trial phase within the
scope of the main crime, that similarly, the evigemertaining to actions that appear as
misconduct and negligence need to be collectedhéyOffice of the Prosecutor without any
restriction despite the administrative investigatiorocesses that have been initiated, that due
to the failure of not proceeding in this way, ttapacity of the relevant Courts to have access
to evidence and the truth has been restricted e rtiain case that has been heard at an
instance of judicial justice,
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That the deficiency in the administrative examioradi and investigations that have been
carried out with regard to public officials in coaction with Hrant Dink's murder is a
'method error', that the acts of negligence of pulgfficials that followed each other in
succession were not examined as a whole withirirémework of the Code numbered 4483
and that separate investigations and examinatioageveonducted by different units as per
both the venue and the location where the crime eammitted, that the method error in
question corresponds to one of the implementatioar® brought forward by the Code
numbered 4483, that the method in question thatfelisved in administrative investigations
and examinations led to the failure to evaluate fdmts by means of considering them as a
whole and to question all allegations together,ttttds situation resulted in the failure to
grasp the severity of the actions of public offiduring this process, to question whether or
not there is a causality relation with the princigection and thus to obtain a result fromthe
administrative examination and investigations, thbthe same time, the method in question
that was followed also led in time to the emergentereflexes such as each of the
administrative units trying to shift/put the actshegligence and errors on other units,

To conclude, after having evaluated the information and documents pertaining to
all of the examinations, research and investigations with regard to public officials in
connection with the matter; the security department and gendarmerie personnel
knew the existence of a threat against Hrant Dink, that the intelligence units did not
conduct the necessary work and engage in cooperation with regard to Hrant Dink's
protection, that although administrative instances were in a position to be able to
know the risks that emerged vis-a-vis Hrant Dink, the precautions that were necessary
to prevent the hazard were not taken as a result of the chain of actions of those
responsible at all levels, that the hazard materialized and Hrant Dink lost his life, that
therefore the positive liability to protect the right to life, which is expressed both
under article 17 of the Constitution and article 2 of the European Convention of
Human Rights which is part of our domestic law, and that a gross service negligence
was thus created, that with a view to ensuring the effective utilization of the rules of
domestic law that guarantee the right to life in the aftermath of the occurrence of the
fact of death and displaying the responsibilities of State officials or organs; the State
organs immediately launched the required investigations in the domains of both
criminal law and disciplinary law regarding the perpetrators of the fact that could be
identified and the public officials who had negligence and fault in the fact, although
the legally foreseen processes were abided by in the investigations that were
conducted by administrative organs, it has been concluded that an effective outcome
could not be obtained from the investigations that were conducted due to both the
nature of legislative regulations pertaining to the trial of public officials and the
errors/mistakes in the methods that were pursued with regard to the matter of
investigating public officials as well as other deficiencies, in this respect, the fact that
certain public officials were included in the previously initiated investigation process
by the Office of the Chief Public Prosecutor of Istanbul in the aftermath of the decision
of the ECtHR is considered to be positive, albeit belated, in terms of rectifying the
erroneous practice mentioned above”.

B. Relevant Law

64. Paragraph (1) of article 157 of the Code of Criminal Procedure dated 4/12/2004
and numbered 5271 with the side heading of "Confidentiality of Investigation' is as follows:
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“On the condition that cases in which the law apéiaother provision are reserved and
it does not harm the defense rights, the procedactibns at the investigation stage shall be
confidential.

65. The text of article 153 of the Code numbered 5271 with the side heading
“Authority of defense counsel to examine the file” prior to the amendment made on
21/2/2014 is as follows:

The defense counsel may examine the content fietlamd take a copy of the documents
of his/her choosing free of charge at the invesiigastage.

(2) If the defense counsel's examination of anthgak copy of the content of the file
might jeopardize purpose of the investigation, saithority may be restricted by a decision
of the criminal judge of peace upon request ofRRtiblic prosecutor.

(3) Provision of paragraph two shall not apply teetminutes containing the statement of
the arrested person or suspect and the minutesecomg the experts' reports and other
judicial actions during which the above mentionee authorized to be present.

(4) The defense counsel may examine the contédme &fe and the safeguarded evidence,
take copies of all minutes and documents free afgehas of the date on which the indictment
is accepted by the court.

(5) The attorney of the person damaged by the cehadl also benefit from the rights
stipulated in this articlé.

66. Paragraphs (2), (3) and (4) of the mentioned artiwere abolished via the
amendment that was made in article 153 of the Guoebered 5271 with article 19 of the
Code dated 21/2/2014 and numbered 6526.

67. Paragraph (1) of article 234 of the Code numbered 5271 with the side heading "
Rights of the victim and the complainant" is as follows:

“1) Rights of the victim and the complainant aréciews:
a) At the investigation stage;
1. Requesting collection of evidence,

2. Requesting the copy of a document from the @pbtisecutor on the condition that it
does not impair the purpose and confidentialityhef investigation,

4. Having the investigation documents and the dearel safeguarded property inspected
through his/her attorney on condition that it coreplwith article 153,

4
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68. Paragraph (1) of article 267 of the Code numberZdl5wvith the side heading
"Decisions which may be opposad'as follows:

“Decisions of the judge and, in cases shown byathe dlecisions of the court may be
opposed.

69. Paragraph (3) with the side heading “Decision on No Grounds for Prosecution”
that was added to article 172 of the Code numbered 5271 as per article 19 of the Code dated
11/4/2013 and numbered 6459 and entered into force on 30/4/2013 is as follows:

“(3) (Additional clause: 11/04/2013-6459 D.N./19t)dn the event that it is determined
that the decision on no grounds for prosecutiormade without conducting an effective
investigation by the final decision of European @@i Human Rights, an investigation shall
be re-conducted if requested within three montheviiing finalization of the decisioh.

IV. EXAMINATION AND JUSTIFICATION

70. The individual application of the applicants dat&®#/11/2012 and numbered
2012/848 was examined during the session held égdlrt on 17/7/2014 and the following
were ordered and adjudged:

A. Claims of the Applicants

71. The applicants indicated that the investigatiort thed been conducted based on
the file numbered 2007/972 with regard to the faficthe murder of Hrant Dink, who was
their relative in the first degree, had not beemied out with reasonable care and speed, that
the investigation file had been kept confidentim-a-vis themselves, that potential suspects
had been left without punishment and that the reguents of the decisions of the ECtHR had
not been fulfilled as of the current state of affathat in the investigation file of the same
Office of Prosecutor numbered 2013/93822 no peromsfor investigation with regard to
public officials had been granted as a result efitivestigation that had been conducted as
per the Code numbered 4483 and alleged that thé togife guaranteed under article 17 of
the Constitution had been violated from a procdduuant of view; that moreover, since there
Is no effective remedy against the decision of ictanftiality of the investigation, article 40 of
the Constitution had also been violated in conjmcivith article 17.

72. In addition, the applicants alleged that they hequiested documents from the file
of theOffice of the Chief Public Prosecutor of itdtal numbered Invs.2007/972 on
10/9/2012, that however, this request of theirs hadn dismissed due to the decision of
confidentiality, that in this way their right toibg forward claims and guide the course of the
trial by having access to information as plainttited been prevented, that taking copies of the
minutes and documents in the investigation filestiited an integral part of the right to
legal remedies and thus the right to a fair tti@t in the investigation file of the same Office
of Prosecutor numbered 2013/93822 no permissionnfastigation with regard to public
officials had been granted as a result of the igaton that had been conducted as per the
Code numbered 4483, that as a result of the stsh-protection reflex these had been made
to benefit from special protection methods by cottees that are not independent or
impartial, that for these reasons articles 2, 1@ 2% and article 11 in conjunction with these
articles had been violated and requested 500.000 Tampensation.
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B. Evaluation
1. In Terms of Admissibility
a. The Claim That The Right to Life Was Violated

73. While an assessment as to the admissibility ofdbmplaints was done in the
opinion of the Ministry with a view to the applidahclaim that article 17 of the Constitution
was violated, it was stated that it needed to besidered that the investigation process was
still going on, that in accordance with paragragh ¢f article 45 of the Code on the
Establishment and Trial Procedures of the Congiiat Court dated 30/3/2012 and
numbered 6216, an individual application could loelged only after the entirety of
application remedies had been exhausted, thatdnidition had not been fulfilled.

74. In response to the opinion of the Ministry with aedj to the admissibility of the
application, the applicants claimed that they waesare that the investigation was still going
on, that however, they could not access the conténthe file due to the decision of
confidentiality, that their request for the remowélthe decision of confidentiality had been
dismissed and that the remedies to this end haa ddd®austed, that therefore the objection of
the Ministry to the effect that the remedies hatbe®n exhausted was not justified.

75. Firstly, whether or not the applicants have applicacapacity and benefit from

the examination of the claim of violation shoulddéeamined. In paragraph (1) of article 46
of the Code numbered 6216, it is adjudged that tmdge whose current and personal right is
directly affected due to the act, action or negimethat is claimed to result in the violation
have the right to individual application. In linatwvthe natural quality of the right to life, an
application towards this right in terms of peopleonlose their lives can only be lodged by
the late people's relatives who suffer from the tdadeath that occurs (App. No: 2012/752,
17/9/2013, § 41). The applicants are the spouskren and sibling of the individual who
lost his life in the fact that is the subject ot thpplication, they submitted a petition of
complaint with regard to the fact and participaitedhe investigation and prosecution phases
since the beginning. Therefore, the applicantehavbenefit in the determination that the
investigation that had been conducted with regarthé fact of death that had taken place
amounted to the violation of the right to life undeticle 17 of the Constitution, there is no
deficiency in terms of their capacity of applicatio

76. Secondly, in order for an action or decision tothe subject of an individual
application, all legal remedies that are envisagethat regard needs to be exhausted. The
condition of exhausting the legal remedies includader paragraph (2) of article 45 of the
Code numbered 6216, is a natural outcome of thelat the individual application is a final
and extraordinary remedy to prevent the violatibiuadamental rights. In other words, the
fact that administrative instances and courts aftaince are primarily liable to resolve
violations of fundamental rights renders compulséing condition of exhausting legal
remedies (App. No: 2012/1027, § 20-21, 12/2/20B3)en though this condition is not
absolutely necessary with regard to whether oramotnvestigation has been effective, the
expectation as to how it will be concluded by thbl instances that are concerned with the
condition that the investigation that is being cactéd does not exceed a reasonable period
would be in harmony with the secondary quality bé tprotection mechanism that is
introduced with individual application. Even thougthere are pending cases and
investigations that are still being conducted drat have been finalized in addition to cases
that have been filed and concluded as a resulotf the complaint of the applicants and the
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investigations that were ex officio conducted wiglgard to the fact that is the subject of the
application, the fact that the procedural aspecthef State's positive liabilities within the
scope of the right to life in the fact that is thébject of the application is examined by the
Constitutional Court at this stage to determine tivbie or not behavior in line with these
liabilities has been displayed will not clash wiitle secondary protection mechanism.

77. As soon as the moment they realize or need tazeetiliat an investigation will not
be launched, that there is no progress in the figa®n, that an effective criminal
investigation has not been carried out and thatetienot the smallest realistic chance that
this kind of an investigation will be conductedtine future, individual applications lodged by
applicants should be able to be acceptédthis kind of a situation that concerns the right to
life, the applicants need to display the required care, be able to take initiatives and submit
their complaints to the Constitutional Court without too much time elapsing. With regard to
the investigation lasting too long and an applaatbeing lodged without the investigation
process being completed, a very harsh attitudeldhmmi be adopted vis-a-vis the relatives of
the deceased. However the determination of thisaton will be naturally evaluated
depending on the circumstances of each ¢fsedecisions of ECtHR in the same vein,
se&/arnava and others v. Turkey[BD], App. No: 16064/90, 18/9/2009).
Thus, in order to make a decision pertaining to the matter of exhausting legal remedies
while the admissibility examination pertaining to the complaints of the applicants with
regard to article 17 of the Constitution is continuing, the scope of the State's positive liability
to “establish an effective judicial system” in order to protect the right to life within the
framework of article 17 of the Constitution needs to be determined. Due to the fact that they
are intertwined, it has been concluded that thisluation regarding the matter of
admissibility should be conducted together withékamination regarding the merits.

78. Therefore, it has been determined that the appitataims to the effect that
article 17 of the Constitution was violated is olgarly devoid of grounds as per article 48 of
the Code numbered 6216. As no other reason famissibility was found, it should be
decided that this part of the application is adihles

79. The applicants also claimed that a decision ofidentiality had been delivered in
the investigation that had been conducted withreetrathe fact of the murder of Hrant Dink,
who was their relative, that since there is noaie remedy against this decision, article 40
of the Constitution was also violated in conjunctigith article 17.

80. While a qualification-related assessment was madhad opinion of the Ministry
with regard to the claim of the applicants thaicét40 of the Constitution had been violated,
it was indicated that the way the complaints wdragped in the present application and their
scope needed to be taken into consideration andhta@omplaint in this regard needed to be
examined within the scope of article 17 of the Gitunson.

81. Even though no opinion has been submitted by theidtty with regard to the
allegations that article 40 of the Constitution thedn violated, in response to the opinion of
the Ministry as regards the qualification, the apits stated that the allegations pertaining to
article 40 of the Constitution also needed to banm@red by the Constitutional Court in
addition to other allegations of violation. In ith@pinion regarding the merits of the
application, the applicants alleged that the remadgpplication to the judge who examined
the removal of the decision of confidentiality dretinvestigation file was not an effective
remedy that granted the guarantees required lplead® of the Constitution to the applicants
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in the present case with a view to the fact thaadrersarial trial had not been conducted, that
no hearings had been organized, that the decisidrbeen delivered without justification.

82. Since the applicants' allegations that the invatbg had not been conducted in
an effective manner were not found to be clearlyoteof grounds and were examined within
the framework of article 17 of the Constitutionwias not deemed necessary in this context to
evaluate the allegation that article 40 of the Gitnteon had been violated, complaints to this
end were also examined within the framework otcltll7 of the Constitution.

b. The Claim That The Right To A Fair Trial Was Violated

83. The applicants alleged that, due to the confidétytiaf the investigation, their
right to bring forward claims and guide the cous§éhe trial by having access to information
as plaintiffs had been prevented, that taking comiethe minutes and documents in the
investigation file constituted an integral parttloé right to claim rights and thus the right to a
fair trial, that conducting investigations with eed to public officials was subject to
permission, that therefore these individuals wedento benefit from special protection
methods, that as a result articles 2, 10 and 3thefConstitution as well as article 11 in
conjunction with these articles had been violated.

84. In response to these allegations of the applicants, it was indicated in the opinion
of the Ministry that under article 6 of the ECHR that regulates the right to a fair trial, the
rights and principles with regard to a fair trial were applicable during the conclusion on the
merits of "disputes pertaining to civil rights and obligations" and "a criminal charge", that
the fact that the applicants were not under any criminal charge in the criminal investigation
in question needed to be taken into consideration and that a decision of lack of venue in
terms of subject needed to be delivered for this reason.

85. The Constitutional Court is not bound by the legadlification of the facts made
by the applicant, it appraises the legal definitodrihe facts and cases itself. For this reason,
these allegations of the applicants have been derexi by the Court to be related with article
36 of the Constitution and evaluated within thepscof the right to a fair trial.

86. As per clause three of article 148 of the Constituaind clause (1) of article 45 of
the Code numbered 6216, real and legal personsclaim that, out of their fundamental
rights and freedoms which are guaranteed by thest@otion, any right or freedom that is
within the scope of the European Convention on HuRaghts and its additional protocols,
to which Turkey is a party, is violated by publiorde are granted the right to individual
application to the Constitutional Court.

87. According to the provisions of the Constitution abdde that are cited, in order
for the merits of an individual application thatleslged with the Constitutional Court to be
examined, the right, which is claimed to have bedervened in by public force, must fall
within the scope of the ECHR (the Convention) dmelddditional protocols to which Turkey
is a party, in addition to it being guaranteed hie Constitution. In other words, it is not
possible to decide on the admissibility of an aggilon which contains a claim of violation of
a right that is outside the common field of protatiof the Constitution and the Convention

88. Paragraph one of Article 36 of the Constitution with the side heading of
"Freedom to claim rights" is as follows:
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"Everyone has the right to make a claim and defdmmnselves either as plaintiff or
defendant and the right to a fair trial before joidil bodies through the use of legitimate ways
and means."

89. As it is indicated in decisions of the ConstituabrCourt, in paragraph one of
article 36 of the Constitution, it is stated thaemsyone has the right to make claims and
defend themselves either as plaintiff or defendantt the right to a fair trial before judicial
bodies through the use of legitimate ways and mesmse the scope of the right to a fair
trial is not regulated within the Constitution, the scope and content of this right needs to be
determined within the framework of article 6 of the Convention with the side heading “Right
to a fair trial” (App. No: 2012/1049, 26/3/2013, § 22-27).

90. It is indicated under article 6 of the ECHR that regulates the right to a fair trial
that the rights and principles with regard to a fair trial are applicable during the conclusion
on the merits of "disputes pertaining to civil rights and obligations" and "a criminal charge",
the scope of the right is thus restricted to these subjects. It is understood from this
expression that in order to be able to lodge an individual application with the justification
that the right to claim rights has been violated, either the applicant needs to be the party of
a dispute pertaining to his/her civil rights and liabilities or a decision needs to have been
delivered regarding a criminal charge pertaining to the applicant. Therefore, applications
based on the claim that the right to a fair triagls hbeen violated that are outside the
circumstances that have been referred to canntitebsubject of an individual application as
they would be outside the scope of the Constituaioth the Convention.

91. As per the case law of the ECtHR, individuals wlawénthe quality of being the
victim, those damaged by the crime, the plaintifftiee intervenor who request that third
persons be indicted or sentenced in a criminal aeseutside the field of protection of article
6 of the Convention.The exceptions to this rule are the circumstances whereby a system
that allows for claiming a civil right in the criminal case has been adopted or the decisions
delivered as a result of the criminal case are also effective or binding in terms of the civil
case (seePerez v. FranceApp. No: 47287/99, 12/2/2004, § 70).

92. With the entry into force of the Code numbered 52f& possibility of claiming a
personal right in criminal trial was removed. Tdfere, the applicants do not have the
possibility of claiming their civil rights durindné criminal trial process.

93. The applicants filed a criminal complaint with @wi to ensuring the initiation of
an investigation with regard to the individuals whthey believe to have committed crimes,
their request is limited with the point that theght to claim rights and in this context their
right to a fair trial had been violated due to thigability to reach all information and
documents pertaining to the criminal investigatations that were conducted and the lack of
an effective remedy against this.

94. For this reason, since the subject of the applicants' allegation of violation, which
is based on article 36 of the Constitution, is outside the field of protection of fundamental
rights and freedoms that are guaranteed in the Constitution and within the scope of the
Convention, it should be decided that this part of the application is inadmissible due to “lack
of venue in terms of subject”.

2. In Terms of Merits
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a. Claims of the Applicants and the Opinion of the Minstry

95. The applicants alleged that article 17 of the Gartgin, which guarantees the
right to life, had been violated from a procedupalint of view by indicating that the
investigation that had been conducted with regardhe fact of the murder of their first
degree relative had not been conducted with red®rcare and speed, that the investigation
file had been kept confidential vis-a-vis themss)vthat there was no effective remedy
against the decision of confidentiality, that thisects were left unpunished as a result of the
examinations that had been conducted as per thee @Qodnbered 4483 and that the
requirements of the decisions of the ECtHR hadbaan fulfilled as of the current state of
affairs.

96. In the opinion of the Ministry, while the complaints as to the point that article 17
of the Constitution had been violated were being evaluated, it was indicated that it was
decided by the ECtHR upon the application lodged by the applicants with regard to the
murder of Hrant Dink that the right to life had also been violated from a procedural point of
view in addition to having been violated on merits, that following the decision of the ECtHR
(seeDink v. TurkeyApp. No: 2668/07, 6102/08, 30079/08, 7072/09 &n214/09, 14/9/2010)
new progress was achieved in the trial processes in terms of the effectiveness of the
investigation.

97. In the opinion of the Ministry, a reference wasoatsade to the principles that
were adopted by the ECtHR in terms of the rightifey it was indicated that, within the
context of the ECtHR case law, the investigatioedsel to be as open (accessible) as it needs
to be to public review and the relatives of thetimcin order for their legitimate interests to
be protected, that however, the condition of opssrm@®uld not be considered as a definitive
(automatic) requirement of article 2 of the Eurap&onvention on Human Rights (ECHR)
that would apply in all circumstances given thet fhat the announcement or publication of
police minutes or investigation documents coulddlda certain sensitive (important)
problems that could harm private individuals or esthinvestigations, that therefore, the
condition of openness of the investigation vis-s-tie public or the relatives of the victim
could be fulfilled at other appropriate phasesh& procedure, that in some circumstances
even announcing the result that is obtained tgth#ic despite the fact the investigation has
been conducted in confidentiality could sufficegtthrticle 2 of the Convention did not charge
to the investigation instances the liability offiiling every request made by the relatives of
the deceased in order for the investigation precasito be taken.

98. In the opinion of the Ministry, it was finally inclited that the provisions of the
legislation that is in force are in line with th€&R principles to a great degree and it was
emphasized that evaluating complaints to the etfeat the right to life has been violated
from the procedural aspect was in the discretiameiConstitutional Court.

99. Against the opinion of the Ministry regarding theenits of the application, the
applicants indicated that the investigation fileswadose to access due to the decision of
restriction, that therefore it could not be claim#dtht they had been included in the
investigation, that the fact that the access tadatuments had been absolutely prohibited
without justification and in an arbitrary fashidhat the investigation had not been carried out
with reasonable care and speed and that the iga&isth had not been explained to
themselves and the public opinion violated thelliigtof effective investigation.
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b. General Principles

100. Paragraph one of Article 17 of the Constitution with the heading "Inviolability
and material and spiritual existence of the individual” is as follows:

"Everyone has the right to life and the right taofct and improve their material and
spiritual existence."

101. The right to life and the right to protect and iioye his/her material and
spiritual existence of an individual are amonghes/rights which are closely tied, inalienable
and indispensable. As specified by the Constitalid@ourt, the fundamental right over the
integrity of life and body imposes positive andgatve liabilities on states (see CC,
M.2007/78, D.2010/120, D.D. 30/12/2010).

102. Within the scope of the right to life regulatedarticle 17 of the Constitution,
as a negative liability, the state has the liapitibt to end the life of any individual who is
within its jurisdiction in an intentional and illagway. Furthermore, as a positive liability, the
state has the liability to protect the right toelibf all individuals who are within its
jurisdiction against the risks which may arise ofithe actions of public authorities, other
individuals or the individual himself/herself (C¥,1999/68, D.1999/1, D.D. 6/1/1999). The
state is responsible for protecting the material mmmaterial existence of an individual from
all kinds of dangers, threats and violence (CC, 03151, D.2008/37, D.D. 3/1/2008;
M.2010/58, D.2011/8, D.D. 6/1/2011).

103. In cases where the loss of life occurs under tmeliions which can require the
responsibility of the state, article 17 of the Qdoson imposes the State with the duty of
taking effective administrative and judicial measuwhich will ensure that the legal and
administrative framework that is formed in ordeptotect the right to life is duly applied and
that the violations as regards this right are stdppnd punished by making use of all
available facilities. This liability is valid forllatypes of activities, public or not, in which the
right to life can be in danger.

104. However, by taking into consideration of the preference of the action to be
performed or the activity to be carried out by evaluating, in particular, the unpredictability
of human behaviors, priorities and resources; positive liability should not be interpreted in a
way that will create extreme burden on officials. In order for a positive liability to be
applicable, it needs to be known by officials that the life of a specific individual is in real and
imminent danger or after the acceptance of the existence of circumstances where this
should be known, within the framework of this kind of a situation, it needs to be determined
that they have not taken any measures at all or they have not taken measures in the
required fashion in order to prevent the realization of this danger within reasonable limits
and the liabilities that are attributed to them (for the decisions of the ECtHR in the same vein,
see Keenan v. the United Kingdom, 27229/95, 3/4/2001, §§ 89-92 and A. and Others v.
Turkey, 27/7/2004, 30015/96, § 44-45, ilbeyi Kemaloglu and Meriye Kemaloglu v. Turkey,
19986/06, 10/4/2012, § 28).

105. As it is indicated in the decisions of the Constitutional Court, in circumstances
where State officials or organizations are negligent to a point that surpasses a judgment
error or lack of attention in facts of death occurring as a result of negligence, or in other
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words in circumstances where the instances in question fail to take the required and
sufficient measures to eliminate hazards occurring as a result of a hazardous activity by
means of neglecting the duties attributed to them despite being aware of the potential
consequences, regardless of the legal remedies that may have been applied to by individuals
on their own initiative, the lack of any accusation against the individuals who have
endangered the lives of people or the failure to try these individuals may result in the
violation of article 17 (App. No: 2012/752, 17/9/2013, § 60).

106. Therefore, the state has the liability to conducbeprehensive and effective
criminal investigation with regard to facts of mardhat occur as a result of the actions of
third persons. From the losses of life which occur as a result of the fact that preventive
measures are not taken, in cases which require the responsibility of the State, within the
scope of “an effective judicial systénwhich needs to be formed as per article 17 of the
Constitution, there needs to be an independenirapdrtial official investigation procedure
which meets minimum standards which are determinagdrms of effectiveness and ensures
that judicial sentences are imposed within the &éawork of the findings of the investigation.
In such cases, competent authorities should workl lamd immediately and initiate an
investigationex officioin order to determine primarily, the conditionsaxfcurrence of the
fact and dwell on the disruptions in the functigniof the review system, secondarily, the
State officials or authorities that play a roleamy way in the chain of facts in question (App.
No: 2012/752, 17/9/2013, 8 62; for decisions of HE&HR in the same vein s&rdayeva
and others v. Russia5339/02, 20/3/2008, § 142).

107. Therefore, the positive liabilities that the state has within the right to life also
have a procedural aspect. Within the framework of this procedural liabilityhe state is
obliged to carry out an effective official invesitgpn which can ensure that those who are
responsible for each fact of death which is noturstare determined and punished, if
necessary, The main aim of this type of investayatis to guarantee the effective
implementation of the law that protects the rightlite and, in the facts in which public
officials or institutions are involved, to ensutet they are accountable against the deaths
which occur under their responsibility (for decissoof the ECtHR in the same vein see
Anguelova v. BulgarigApp. No: 38361/97, § 13dasinskis v. Latvia21.12.2010, App. No:
45744/08, § 72).

108. It is necessary to determine the type of investigation required by procedural
liability in a fact depending on whether the liabilities as regards the essence of the right to
life require a criminal sanction or not. In cases pertaining to facts of death occurring as a
result of intention or assault or ill-treatment, the state has the liability to conduct criminal
investigations of the nature to allow for the determination and punishment of those
responsible for the case of lethal assault as per article 17 of the Constitution. In these kinds
of facts, the mere payment of compensation as a result of the administrative and civil
investigations and cases that are conducted is not sufficient to eliminate the violation of the
right to life and to remove the title of victim (App. No: 2012/752, 17/9/2013, § 55).

109. The aim of criminal investigations conducted is to ensure that the provisions of
the legislation which protect the right to life are implemented in an effective way and that
those who are responsible are accountable with regard to the fact of death. This is not a
result liability, but a liability to use the appmgte means.On the other hand, the
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assessments included herein do not mean in anythaaarticle 17 of the Constitution grants
applicants the right to make third parties tried pomished due to a judicial crime (for
decisions of the ECtHR in the same vein, Beeez v. France47287/99, 22/7/2008, § 70),
imposes a duty of concluding all trials with a cmtien or a certain criminal sentence (for
decisions of the ECtHR in the same vein, $aall v. Turkey26129/95, § 111) (App. No:

2012/752, 17/9/2013, § 56).

110. The criminal investigations to be conducted should be effective and sufficient
so as to allow for those who are responsible to be determined and punished. In order to be
able to say that an investigation is effective anfficient, investigation authorities need to act
ex officioand collect all evidence which can enlighten tkeatd and can be suitable for the
determination of those who are responsilileficiencies in the investigation that would
reduce the likelihood of discovering the cause of the incident of death and/or those who are
responsible bear the risk of clashing with the rule of conducting an effective investigation
(for the decisions of the ECtHR in the same vein, see Hugh Jordan v. the United Kingdom,
24746/94, 4/5/2001, § 109; Dink v. Turkey, 2668/07, 6102/08, 30079/08, 7072/09 and
7124/09, 14/9/2010, § 78).

111. One of the matters which ensures the effectiveness of the criminal
investigations to be conducted is the fact that the investigation and the consequences
thereof are open to public review in order to ensure accountability in practice as in theory.
In addition, in each incident, it should be ensured that the relatives of the person who
passes away are involved in this process to the extent that it is necessary so as to protect
their interests (for decisions of the ECtHR in the same vein, see Hugh Jordan v. the United
Kingdom, 24746/94, 4/5/2001, § 109).

c. Implementation of These Principles to the Present pplication

112. In the fact that is the subject of the application, the relative of the applicants
lost his life as a result of the armed assault he suffered due to the action of a third
individual/individuals on 19/1/2007. With a view to the mentioned fact, the legal and
administrative framework for the liability to pratethe right to life, which is included in the
liabilities of the state, needs to be constituted & needs to be demonstrated (whether or not)
the responsibility to implement this framework ashould be exists.

113. In order for a liability of the state to be apphts it needs to be known by
public officials that the life of a specific inddal is in real and imminent danger or after the
acceptance of the existence of circumstances wtiagse should be known, within the
framework of this kind of a situation, it needslie determined that public instances have
failed to take precautions in such a way as to gmethe realization of this danger within
reasonable limits and the authorities they haved@.

114. However, as a result of the examination it carried out in the Dink v. Turkey
case that had been filed regarding the same fact, the ECtHR concluded that the security
forces either knew or were in a position to be able to know the likelihood of a potential
attack towards the concerned was high with regard to the matter of the presence of an open
and imminent threat to Hrant Dink's life, that however, they did not take the precautions
that needed to be resorted to in order to prevent the occurrence of the envisaged hazard, it
decided that article 2 of the Convention had been violated from a material point of view and
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found it appropriate, by taking into account some other matters that constitute reason for
violation, that 100.000 Euros be paid jointly to the applicants Rahil Dink, Delal Dink, Arat
Dink and Sera Dink and 5000 Euros be paid to the applicant Hasrof Dink within the
circumstances of the present case (see Dink v. Turkey App. No: 2668/07, 6102/08,
30079/08, 7072/09 and 7124/09, 14/9/2010, § 66dtgrefore, with regard to the right
violation that had taken place as a result of thikurfe of the public instances to take
precautions, the victimization of the applicantswesolved. As a result, since the applicants'
title of victim was terminated, there is no legahbfit in the same reason of violation being
examined by the Constitutional Court for a secome t

115. On the other hand, it was decided in the decisibthe ECtHR that the
procedural aspect of the right to life had alsonbe®lated due to the fact that an effective
investigation had not been conducted regardingditermination of public officials who
could have committed negligence in the death ohHEnk. Fulfilling the requirement of
this decision is a duty of the State as per thev€otion. When it is taken into account that
as per article 46 of the Convention with the heading “binding force and execution of
judgments”, that the state parties have the liability to abide by the finalized decisions of the
ECtHR, that the finalized decisions of the Court are sent to the Committee of Ministers that
will supervise the execution, that in the event that the Committee of Ministers is of the
opinion that a High Contracting Party refuses to abide by a final decision that has been
delivered in a case to which it is a party, a formal notice will be served to the concerned
Party, after which it has the authority to refer the matter of this State not fulfilling its
obligation that is envisaged under paragraph 1 of the same article to the Court and that in
the event that the Court determines that paragraph 1 has been violated, it can send the case
to the Committee of Ministers for its assessment of the measures that can be taken, it is
clear that whether or not the decision that was issued with regard to Hrant Dink was abided
by needs to be supervised by the Committee of Ministers.

116. In order for the Constitutional Court to be ablecamduct a new examination
into the same matter despite the presence of aidecof violation that was issued by the
ECtHR with regard to the procedural aspect of tightrto life in the present case, the
victimization of the applicants need to not havesrbeesolved with the decision of the
ECtHR. Itis observed in the mentioned applicatiat the investigation file pertaining to the
murder of Hrant Dink has been open since the baginand that the examination with regard
to determining those responsible is still on-goirig.this case, it cannot be claimed that the
applicants' title of victim has been terminatedhwiihe decision of violation of the ECtHR.
The Constitutional Court needs to examine espgaidilether or not, upon the decision of the
ECtHR, an effective investigation was carried oytlie Office of the Public Prosecutor with
the aim of determining the public officials whoseghgence has been observed in protecting
Hrant Dink's life or who took part in the organipat for committing the murder and
sanctioning these actions.

117. The applicants alleged that the investigation Wa$ conducted with regard to
the fact was not carried out with reasonable carkspeed, that the potential suspects were
left unpunished and that the requirements of #@stbn of the ECtHR were not fulfilled (8
95). In the opinion of the Ministry, it was indieat with regard to the matter that it was
decided, upon the application lodged by the appig;aby the ECtHR on 14/9/2010 that the
right to life had also been violated from a proaadipoint of view in addition to its violation
in terms of the merits with regard to the murdeHadnt Dink, that following the decision of
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the ECtHR new progress was achieved in the triatgsses in terms of the effectiveness of
the investigation (8§ 96).

118. As itis also indicated in decisions of the ECtHiRprder to be able to refer to
the effectiveness of an investigation, it is comspty that the individuals who are assigned to
conduct the investigation be independent from thigkviduals who could have been
implicated in the facts.Independence does not only require hierarchical or institutional
independence, but also independence in practical terms (see Hugh Jordan v. United
Kingdom,App. No: 24746/94, 4/5/2001, 8§ 12Relly and others v. United Kingdompp.
No: 30054/96, 4/5/2001, § 114)he investigation needs to be of the quality to be able to
lead to the determination and punishment of those responsible (sed’aul and Audrey
Edwards v. United KingdomApp. No: 46477/99, 14/3/2002, 8 71). For an effect
investigation in the sense of article 2 of the Gartion, the investigation needs to be carried
out with reasonable care and speed @Raptsev v. Cyprus and Russfgpp. No. 25965/04,
7/1/2010, § 233¢akici v. TurkeyBD], App. No: 23657/94, 8/7/1999, § 80, 87, 16&lly
and otheramentioned above, 8§ 97 all of this process, the relatives of the victim need to
take part to the extent required by the protection of their legitimate interests (seeGluleg v.
Turkey,App. No: 21593/93, 27/7/1998, § 82; Kelly and ethmentioned above, 8§ 98).

119. In the present case it is observed that the investigation was carried out by
means of following two separate procedures regarding the public officials. Whereas in the
first one, it is a question of an investigation that was conducted based on the file numbered
Invs.2007/972 by the Office of the Specially Authorized Public Prosecutor of Istanbul within
the framework of general principles independent from the individuals alleged to have been
implicated in the fact, in the second, it is a question of an investigation that was conducted
based on miscellaneous investigation numbers by the Offices of the Chief Public Prosecutors
of Trabzon and Istanbul within the framework of the procedure envisaged by the Code
numbered 4483 and that resulted in decisions to the effect that there were no grounds for
prosecution or any action being taken with regard to the other public officials who were
determined to have a connection with the fact, with the exception of several tangible
judicial actions pertaining to a number of officials of the Trabzon Gendarmerie.

120. Accordingly, as it is also emphasized in the ECtHR decision pertaining to Hrant
Dink (sedink v. Turkey 2668/07, 6102/08, 30079/08, 7072/09 and 71241@%9/2010, §
82), the fact that the public officials who are alleged to have been negligent with regard to
the fact were not investigated by independent judicial units and that their roles in the fact
were not determined from the date on which the murder occurred until the date of
examination of the individual application (§ 39) despite the fact that the identities of the
civil servants who had negligence in terms of fulfilling the liability of protecting the life of the
deceased were determined and communicated to the investigation units in Istanbul and
Trabzon after the murder by the Public Prosecutor of Istanbul has weakened the
effectiveness of the investigation. It is not possible to claim that the investigations
pertaining to the public officials who are alleged to have had responsibility in the process of
Hrant Dink's murder were carried out as impartially, effectively, orderly and speedily as
desired due to certain problems that are systemic and stem from practice.

121. When it is taken into account that in the processiant Dink's murder, the
investigation of some acts of public officials thaere observed, such as misconduct or

30



neglect which occurred before or after the murdere investigated within the scope of the
Code numbered 4483, that therefore the conductvalstigations with regard to the security
personnel alleged to have been negligent in thedlendreing committed was ensured by the
Governor, who is their superior, that the Govermidd not grant the permission for
investigation as a result of the examination, tit objection that was filed against this
decision was dismissed by the Regional AdministeaC€ourt, it has been observed that this
situation prevented an effective investigation alrmedetermining the responsibility of public
officials and especially the clarification of thetsthat could be attributed to these individuals
at the investigation and trial phases within thepscof the principal crime. Competent
authorities are expected to conduct effective iigagons and prosecutions with the aim of
reaching at the material reality. Under circums&s where the necessary rigor is not shown
in regard to this matter, it can be said that thestigation procedure that is envisaged by the
Code numbered 4483 leads to the failure to conduceffective investigation that would
uncover the potential responsibilities of publifi@éls in terms of the protection of the right
to life.

122. On the other hand, as it is indicated in the Report of the State Supervisory
Council, it is understood that one of the practical errors led to by the Code numbered 4483
in administrative examinations and investigations that were carried out with regard to public
officials in connection with Hrant Dink's murder was a “method error”, that the acts of
negligence of public officials that followed each other in succession were not examined as a
whole within the framework of the Code numbered 4483, that separate investigations and
examinations were conducted by different units according to both their authorities and the
location where the crime was committed. It has been determined that this method resutted i
the failure to consider and evaluate the facts wha@e, to question jointly all allegations, to
grasp the severity of the acts of public officidlging the process, to discuss whether or not
there was a causality relationship with the priatigct and thus to obtain a result out of the
administrative examinations and investigationsajkether (§ 63).

123. In the present case, it is observed that an effective investigation was not
carried out into the matters that are indicated in the Report of the State Supervisory Council
and determined by the ECtHR to be the reason of the violation. Therefore, it is understood
that the victimization, which is based on the Miala, was not resolved either. Indeed, it has
been determined that the assessments of the ECE#i& ot taken into consideration as they
should have been in fulfilling the state's positishety pertaining to determining and, if
necessary, punishing the public officials, whoaleged to have responsibility in the chain of
events, within the scope of an effective judicigbtem, that the efforts to remedy the
problems of the system and method errors were xertexl with due diligence, immediacy
and responsibility, that the indications in thigedtion were far from being satisfactory.
Moreover, given the fact that the decisions of mahfer prosecution that were issued during
the investigation process without even referringhi® statements of relevant public officials
constitute reason for violation in and of themsghand when it is also taken into account that
no acceptable, transparent information and findicmdd be obtained to be able to consider
the time that elapsed in the pursuit of the ingadion to be reasonable, it cannot be said that
the investigation was carried out in an effectivanmer in line with the state's positive
liability.

124. Accordingly, since it has been understood that the statements of the public
officials in Istanbul and Trabzon, whose identities had been determined with the allegation
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that they were negligent in the fact, could not be taken by independent judicial units despite
the fact that a lengthy period of time has elapsed since the murder, that their roles in the
incident could not be determined, that the relatives of the murdered individual could
become aware of the investigation process or participate to it only through their own
efforts, that the investigation was not conducted with reasonable care and speed due to
both the failure to display the required care in implementing the legislation pertaining to the
trial of public officials and the errors in the methods that were pursued in the matter of
investigating the public officials and the failure of judicial units to act with sufficient speed
and care; it should be accepted that this investigation, which was conducted in such a way as
to bear prejudice to the essence of the right, was ineffective as a whole.

125. Since it has been determined that the investigation was ineffective, it has not
been deemed necessary to separately examine the complaint of the applicants to the effect
that the fact that the file had been kept confidential vis-a-vis themselves through the
decision of restriction that was issued in the investigation phase and that there was no
effective remedy against this constituted a right violation.

126. For the explained reasons, it should be decidedthigainvestigation that was
relaunched especially upon the decision of the HECtWith regard to the Trabzon
gendarmerie and police personnel and Istanbul gaficials and administrative superiors,
who were alleged to have had responsibility andigexgce in the murder of Hrant Dink, was
not effective as a whole and that the proceduadility that is a result of the positive liability
of the State envisaged by article 17 of the Cautsdih was violated.

V. IMPLEMENTATION OF ARTICLE 50 OF THE CODE NUMBERED 6 216

127. Paragraphs (1) and (2) of article 50 of the Code numbered 6216 with the side
heading of "Decisions" are as follows:

"(1) At the end of the examination on merits, ialklve decided that the right of the
applicant has been violated or has not been vidlake the event that a decision of violation
is delivered, what needs to be done for the remofvtiie violation and its consequences shall
be adjudged. However, legitimacy cannot be revievmeddecision with the quality of an
administrative act and action cannot be delivered.

(2) If the determined violation arises out of aidadecision, the file shall be sent to the
relevant court for holding the retrial in order foie violation and the consequences thereof to
be removed. In cases where there is no legal isténcholding the retrial, the compensation
may be adjudged in favor of the applicant or theeey of filing a case before the general
courts may be shown. The court, which is respoadin holding the retrial, shall deliver a
decision over the file, if possible, in a way thét remove the violation and the consequences
thereof that the Constitutional Court has explaimeds decision of violation."

128. In the application, it has been concluded that grazh one of article 17 of the
Constitution was violated in terms of its proceduianension. The applicants requested that
the material and moral damages they had sufferebippensated.

129. Since it has been determined that it was decided that 105.000 Euros (§36) be
paid in compensation with the decision of the ECtHR dated 14/9/2010 and that 100.000 TL
be paid in compensation with the decision of the 10th Administrative Court of Istanbul dated
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27/10/2010 (§ 52), it has not been deemed necessary that a separate compensation be paid
in this matter.

130. It has been decided that the trial expenses 061288TL in total composed of
the application fee of 386.20 and the counsel'sofe500.00 TL, which were made by the
applicants and determined in accordance with theumdents in the file, be paid to the
applicants.

VI. JUDGMENT
In the light of the reasons explained, itUSSANIMOUSLY decided on 17/7/2014;
A. That,

1. the part of the application that contains the allegations as to the point that article 36 of
the Constitution was violated is INADMISSIBLE due to the “lack of venue in terms of subject”,

2. That its part that contains the allegations as to the point that paragraph one of article 17
of the Constitution was violated from a procedural point of view is ADMISSIBLE,

B. That paragraph one of article 17 of the Constitution was VIOLATED in terms of the
State's procedural liability,

C. That the request of the applicants for compensation BE DISMISSED,

D. That the trial expenses of 1,886.20 TL in total composed of the application fee of 386.20
and the counsel's fee of 1,500.00 TL, which were made by the applicants and determined in
accordance with the documents in the file, BE PAID TO THE APPLICANTS,

E. That the payments be made within four months deeotlate of application by the
applicants to the Ministry of Finance following thetification of the decision; that in the
event that a delay occurs as regards the paynientegal interest be charged for the period
that elapses from the date, on which this periadeto an end, to the date of payment,

F. That a copy of the decision be sent to the Offafethe Chief Public Prosecutors
of Istanbul and Trabzon as per paragraph (1) afla®s0 of the Code numbered 6216 in order
for the violation and the consequences thereofeadmoved; that a copy be sent to the
applicants and the Ministry of Justice as per graah (3) of the same article.

President Member Member
Serruh KALEU Zehra Ayla PERKTA Burhan USTUN
Member Member

Nuri NECIPOGLU Zuhti ARSLAN
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