REPUBLIC OF TURKEY

CONSTITUTIONAL COURT

FIRST SECTION

DECISION

Application Number: 2013/3442

Date of Decision: 20/3/2014

FIRST SECTION
DECISION

President : Serruh KALEU



Members : Burhan USTUN
Nuri NECIPOGLU
Hicabi DURSUN
Erdal TERCAN

Rapporteur : Selami ER
Applicant . Hayrettin EKIM
Counsdl . Att.Girbiiz LGRAS

[. SUBJECT OF APPLICATON

1. By asserting that the conclusion of the case leel filefore the labour court for
the determination of the working periods which palssnder insurance and were not notified
to the institution in a period that exceeded ejgtdrs violated the freedom to claim rights, the
applicant requested the determination of the vimtatind the delivery of a decision on the
compensation of the moral damage he incurred.

[I. APPLICATION PROCESS

2. The application was lodged through the 3rd LaboourCof Izmir on 7/5/2013.
As a result of the preliminary examination of thegifon and annexes thereof as conducted in
terms of administrative aspects, it was found bat there was no matter that would prevent
the referral of the application to the Commission.

3. It was decided by the Second Commission of thd Bestion on 17/6/2013 that
the file be sent to the Section in order for thareiation of admissibility to be conducted by
the Section.

4. In accordance with the interim decision of the t8gction dated 17/9/2013, it
was decided that the examination of admissibilitg anerits of the application be carried out
together.

5. The facts and cases which are the subject mattdeddpplication and a copy of
the application were sent to the Ministry of Justior opinion, the Ministry of Justice
declared that it would not submit an opinion on1142013.

I1l. FACTSAND CASES
A. Facts

6. As expressed in the application form and the amhekereof, the facts are
summarized as follows:

7. By asserting that his works were not notified te ocial Security Institution
although he uninterruptedly worked between theslatel/2/1999 and 24/11/2004 based on a
service contract in the name of the owners of misiblong Gultepe-Pinarpaminibus line
station, the applicant filed an action of debt lbefthe 4th Labour Court of Izmir for his
labour receivables in the aforementioned period andeclaratory action before the 3rd



Labour Court of Izmir (Court) on 1/1/2005 with ajuest for the delivery of a decision on the
determination of his insured works.

8. At the first hearing dated 15/2/2006, the plaitgifiitness who was present was
heard by the Court before which the declaratoryoactvas tried, it was decided that the
response to the warrant written to the Police &tatvith the request that another witness who
was determinedx officiobe made present on the date of hearing be awéitélde meantime,
it was requested, through the warrant written ® @hief Public Prosecutor's Office of Izmir
dated 16/2/2006, that the names and addresse® @whers and employees of workplaces
present around Glultepe station which is the fitatian of Giltepe-Pinarkaminibus line
between the years of 1999-2004 be determined atifiedao the court prior to the date of
26/4/2006 to which the hearing was postponed.

9. At the second hearing dated 26/4/2006, as it was #eat no response had been
given to the warrant written for the determinatiohwitnesses although the parties were
present, it was decided that the hearing be postpdn 8/6/2006; at the third hearing
conducted on this date, it was decided that theesges determined in the response to the
warrant which was found to have been received bemsened with an invitation.

10. At the fourth hearing dated 28/9/2006, as it waenséhat the receipts of
notification issued in the name of the witnessdsrd@nedex officiohad not returned, it was
decided that a warrant be written to the postaatiarate and that the hearing be postponed to
8/11/2006; at the fifth hearing conducted on therexhentioned date, as it was seen that the
response to the warrant written to the postal thrate had not been received, it was decided
that the warrant be reiterated and the witnessasifmenoned again.

11. Atthe sixth hearing conducted on 24/1/2007, asthmgpoenas issued in the name
of the witnesses were returned without executidhoalgh it was seen that a response was
submitted to the writ written to the postal direete, it was decided that the witnesses be
summoned again by force and two witnesses who weceled to be summoned by force
were heard at the seventh hearing dated 21/2/2@d7itawas decided that the file be
submitted to the expert.

12. The petitions of the plaintiff and defendant atgyrnwhich included their
oppositions against the expert report submittateaninth hearing dated 20/6/2007 were read
out at the tenth hearing dated 13/8/2007 and itdeatded by the Court that the relevant case
files be notified; it was decided that an additiosepert report be received in accordance with
the case files which were found to have been redeat the twelfth hearing dated 26/9/2007.
At the thirteenth hearing dated 26/11/2007, theitemhdhl expert report was notified to the
parties and an additional period was granted femtko examine it.

13. At the last hearing, it was decided by the courbulgh the decision dated
24/12/2007 and numbered M.2005/35, D.2007/763 that case be admitted, that it be
determined that the plaintiff worked for 2093 days minimum wage at the defendant
employers based on a service contract betweenaties df 1/2/1999 and 24/11/2004 and that
these works were not notified to the Social Segunititution.

14. The aforementioned decision of the Court was dpdeay the defendant
institution and the other defendants except for. @iee 10th Civil Chamber of the Supreme
Court which conducted the appeal examination decmie the reversal of the decision in
guestion on the grounds of its decision dated 2200 and numbered M.2009/16168,
D.2010/629 and that the accounts of the withes$esestatements were taken were abstract



and insufficient, that the collected evidence was suitable for adjudication, that it was

necessary to hear the witnesses determined inirdtetrial stage and the witnesses to be
accessed as a result of research be heard anthé¢hatitcome of the action of debt for labour
tried before the 4th Labour Court be determinedwset] as evidence.

15. In the case which was retried after the decisiorewérsal, it was decided by the
Court at its first hearing dated 10/5/2010 that iearing be postponed to 12/7/2010 on the
ground that the date of hearing could not be reatifio the attorney of the plaintiff and
attorney of the defendants other than the defendastitution; at the second hearing
conducted on the aforementioned date, it was déctbat the hearing be postponed to
4/10/2010 as it was understood that no notificationld be made to Yuksel Appak who was
one of the defendants.

16. At the third hearing dated 4/10/2010, it was degitiegat the writ of reversal of
the 10th Civil Chamber of the Supreme Court be dedpvith, that the withnesses determined
by Giltepe Police Station be summoned and thaattoeney of the plaintiff be granted a
period of time to notify the names of the drivdrattthe defendant employers employed in the
line or region in which the service was performad their addresses used for notification. At
the fourth hearing conducted on 1/12/2010, the eg$es who appeared at the hearing were
heard, it was decided that the other witnessesdihaot appear in spite of the notification of
invitation be summoned and that the file of the Udbour Court of Izmir numbered Merits
2004/1180 be requested from the relevant courtgerds the labour rights of the plaintiff.

17. At the fifth hearing dated 23/2/2011, the excusethe attorneys of the plaintiff
and the defendant institution were accepted andhé@ing was postponed to the date of
6/4/2011 and at the sixth hearing conducted ondhte, it was decided that the witnesses
who had been decided to be summoned be summonedaayd was seen that they did not
appear and that a writ be written to the relevantice Department for the investigation of the
last notification addresses of the two witnessesttom no notification could had been made.

18. At the seventh hearing conducted on 6/7/2011, thetResses who had been
summoned were heard and it was decided that tlresgés who did not appear be summoned
again, that the file of the 4th Labour Court of lemumbered M.2004/1180 be requested for
examination and that a writ be written to the Centehe Coordination of Transportation and
the Chamber of Minibus Operators.

19. On 8/12/2011, an instruction letter was writtertiie Labour Court on Duty of
Kartal for the taking of the statements of withesg& the tenth hearing dated 16/1/2012, it
was decided that the file be returned as it waerstdod through the examination of the file
coming from the 4th Labour Court that the 4th LabGourt also waited for the outcome of
the file which is the subject of the case and thatresponse be awaited as it was seen that no
response had been provided to the writs writtertheo Labour Court of Kartal and the
Directorate of the Coordination of Transportation.

20. At the eleventh hearing dated 15/3/2012, it wasd#etthat the file be handed
over to the expert as it was seen that the expeesgbnses had been received. At the twelfth
hearing dated 23/5/2012, the parties were granteeriad for the examination of the expert
report and at the thirteenth hearing dated 6/9/2@2&as decided that the file be examined
upon the oppositions of the attorney of the pl#inét the last hearing dated 19/11/2012, it
was decided that it be determined that the plaintifrked for 2093 days on minimum wage
at the defendant employers in Gultepe-Pinarbanibus station as unregistered before 1zmir
Provincial Directorate of Insurance of the Sociac&ity Organization based on a service



contract between the dates of 1/2/1999 and 24/04/2@d that his work amounting to 2093
days was not notified to the institution.

21. The decision of the 3rd Labour Court of Izmir dafe11/2012 and numbered
M.2010/203, D.2012/652 was appealed by the defanidatitution on 20/11/2012, it was
decided through the decision of the 10th Civil Chamof the Supreme Court dated
17/1/2013 and numbered M.2012/25371, D.2013/208tkieajudgment be approved and this
decision was notified to the applicant on 8/4/2013.

B. Relevant Law

22. Article 30 of the Code of Civil Procedure dated112011 and numbered 6100
with the side heading dPrinciple of economy in procedures as follows:

"The judge is liable to ensure that the trial is@ad out in a reasonable amount of time
and in orderly fashion and unnecessary expenditaresiot made."

23. Paragraph one of article 1 of the Code of Labouur@odated 30/1/1950 and
numbered 5521 is as follows:

"Labour courts shall be established in places whdgemed necessary as competent for
the settlement of legal disputes arising out ofakwcontract between the persons who are
considered to be a worker according to the Labood€ (except for those who work in jobs
that are made exceptional in paragraphs C, D anaf Emended article two of that code) and
an employer or attorneys of the employer or ofalts of claims based on the Labour Code."

24. Paragraph one of article 7 of the Code numbered &52s follows:

"Oral trial procedure shall apply in labour courtét the first hearing, the court shall
encourage the parties to compromise. In the etrexttthey fail to settle and one of the parties
or their attorneys fails to appear, the trial shathntinue and a judgment shall be ruled on the
merits.

25. Paragraph (1) of article 447 of the Code numbeddiD&vhich entered into force
on 1/10/2011 with the side heading '®rovisions regarding the trial procedure in other
codes'is as follows:

“In circumstances where other codes refer to thé araccelerated trial procedure, the
provisions of this Code regarding the simple tpabcedure are applied.”

26. Paragraph one of provisional article 7 of the CadeSocial Insurances and
General Health Insurance dated 31/5/2006 and nwedb&610 with the side heading
"common transition provisions as regards the codenbered 506, 1479, 5434, 2925, 2926
which entered into force on 1/10/2008 is as follows

“The starting dates of insurance and service periadtual service period rise, nominal
service periods, debited and reclaimed periods thedperiods of insurance which are subject
to funds according to the codes dated 17/7/1964 mmahbered 506, dated 2/9/1971 and
numbered 1479, dated 17/10/1983 and numbered 222&d 17/10/1983 and numbered 2926
as abolished by this Code, dated 8/6/1949 and ntedb@434 and provisional article 20 of
the Code dated 17/7/1964 and numbered 506 untiddte of entry into force of this Code
shall be evaluated according to the provisionshefc¢odes to which they are subjéct.

27. Paragraph ten of article 79 of the Code of Socialitances dated 17/7/1964 and
numbered 506 with the side heading'Bfemium certificatesfs as follows:



"If those insured whose documents stipulated in Riegulation are not given by the
employer or are not determined by the Institutiorwlich they are working prove that they
have worked, through a writ that they will receiwg applying to the court within 5 years
starting from the end of the year during which tisgirvices have come to an end, the sums of
their monthly earnings and the number of premiulynpent days as specified in the decision
of the court shall be taken into account.”

V. EXAMINATION AND JUSTIFICATION

28. The individual application of the applicant datedb/Z013 and numbered
2013/3442 was examined during the session heltidgdurt on 20/3/2014 and the following
were ordered and adjudged:

A. Claimsof the applicant

29. The applicant asserted that the conclusion of #se ¢hat he filed before the 3rd
Labour Court of 1zmir on 1/1/2005 due to the fdwttthe work he performed on the basis of a
service contract was not notified by the employethie Social Security Institution and with
the request that a decision be delivered on thermgtation of his insured works that formed
the basis for his premium days on 17/1/2013 inlfiaghion in a period that exceeded eight
years and was unreasonable, violated the righiatan a reasonable time.

B. Evaluation
1. In Termsof Admissibility

30. It must be decided that the application, whichdsaiearly devoid of justification
and where no other reason is deemed to exist tareeq decision on its inadmissibility, is
admissible.

2. InTermsof Merits

31. The applicant asserted that the conclusion of #ngadatory action for service
that he filed due to the fact that the periods mynvhich he worked based on a service
contract were not notified to the Social Securngtitution in a period that exceeded eight
years and was unreasonable, violated the freedataita rights.

32. In its opinion letter, the Ministry of Justice dmbt specify a separate opinion for
the concrete application by stating that it preslgupresented its opinions as regards
individual applications with similar characteristjdhat the Constitutional Court decided on
the complaints of lengthy trial as a result of th@socesses, that when the conditions of the
application in question were taken into accourgréhwas no reason which would require the
achievement of a different outcome from the outcommached in the decisions that the
Constitutional Court previously delivered.

33. Paragraph one of Article 36 with the side headifggedom to claim rights'of
the Constitution is as follows:

"Everyone has the right to make claims and defdramselves either as plaintiff or
defendant and the right to a fair trial before joidil bodies through the use of legitimate ways
and means."

34. Paragraph four of article 141 of the Constitutioithwthe side heading of
"Publicity of hearings and the need for verdi@de justified'is as follows:



"It is the duty of the judiciary to conclude casgigh minimum cost and as soon as
possible."

35. The relevant section of article 6 of the Conventioth the side heading dRight
to a fair trial" is as follows:

In the determination of his civil rights and obltgans or of any criminal charge against
him, everyone is entitled to a fair and public hegrwithin a reasonable time by an
independent and impartial tribunal established dwy.I'

36. The right to trial in a reasonable time which cdnsts the basis for the concrete
application is covered by the right to a fair treahd it is clear that Article 141 of the
Constitution also needs to be taken into accourthéevaluation of this right as per the
principle of holism of the Constitution (See., Apgo: 2012/13, 2/7/2013, § 39). In the
incident which is the subject of the applicatidmere is no doubt that a labour dispute case
that the applicant filed for the determination o Working periods is a trial which is related
to civil rights and obligations.

37. As the aim of the right to trial in a reasonabtediis the protection of the parties
against material and moral pressures and distréssehich they will be exposed due to the
long-lasting trial and the provision of justicerscessary and the maintenance of confidence
in law and the requirement of showing due diligemtehe settlement of a legal dispute
cannot be ignored in the trial activity, it is nesary to evaluate whether the trial period is
reasonable or not individually for each applicati@pp. No: 2012/673, 19/12/2013, § 27).

38. In the examination of reasonable time; it is neagsso deliver a decision by
evaluating together many matters related to thditguend quantity of the case such as the
complexity of the case material which is composédhe material incidents submitted to
adjudication and the means of proof or of the lagéds to be applied; the attitude of the
parties during the trial in general, their effect the prolongation of the trial process and
whether they have shown due attention and diligevitée exercising their procedural rights
or not; whether there is a delay arising out aficttiral problems and the lack of organization
which can be attributed to all state bodies whigbreise public force as regards the case
process in addition to judicial authorities or motd whether due diligence has been shown in
order to conclude trial in a speedy way or not; we benefit of the applicant is in the
fulfillment of legal protection as soon as possif#ep. No: 2012/13, 2/7/2013, 88 42-46).

39. The lawmaker created a special labour trial systenside general courts by
considering the quality of the labour law to protemployees and the characteristics of
labour cases and aimed at the conclusion of labases by the courts which are specialized
in this subject as fast, simple and cheap as gdesdib this respect, in the Code numbered
5521, it is prescribed that oral trial procedurdl Wwe applied at labour courts in order to
ensure conclusion in a faster way when compareuritten trial procedure and the oral trial
procedure regulated in articles 473 to 491 of tbhdeCof Civil Procedure numbered 1086 was
also applied in the declaratory action for sentitat the applicant filed in accordance with
this provision until the date of 1/10/2011 whichhe date on which the Code numbered 6100
entered into force in accordance with this prowvisio

40. In the oral trial procedure accepted in order tochade labour disputes in a faster
way, according to the system of the abolished Guadebered 1086, as a rule, a case should
be completed in three hearings. In this procedooeresponse period is prescribed for the
defendant and the defendant can orally state mis#sponses as regards the merits at the first
hearing at the latest. Similarly, in this proceguas a rule, the parties should produce their



evidence at the first hearing. In the event th& th not possible, the judge shall grant a
period to the parties to produce their evidence pérties can produce new evidence in order
to prove their claims and defenses until the enthefstage of investigation. If the judge does
not grant a period to the parties in order to swbani argument on the outcome of the

investigation after the examination of the evideatthe second hearing, the stage of oral trial
shall be proceeded to and at this stage, as athaélgudge determines a new hearing day for
the pronouncement of judgment after giving theflmoeach of the parties twice.

41. Moreover, it is specified in article 30 of the Codembered 6100 that disputes
need to be settled in a reasonable time; to this #me oral and accelerated trial procedures
stipulated in the codes which previously enterdd force were abolished by article 447 of
the Code numbered 6100 and instead of this, sitnjlleprocedure was introduced for also
being applied in the disputes of labour law. lis ttase, the trial procedure which needs to be
applied in the declaratory actions for service &#lscame simple trial procedure as of the date
of 1/10/2001 on which the Code numbered 6100 editer® force (App. No: 2013/772,
7/11/2013, § 64).

42. In the concrete application, while performing teealuation of reasonable
period, it is necessary to determine delays inttila process and the factors that resulted in
delay and the total effect thereof on the delaysm®ring the value that the declaratory action
for service has for the applicant and the persmtetest of the applicant.

43. In the incident which is the subject of the aplma, in the declaratory action for
service filed by the applicant before the 3rd LabGourt of Izmir on 1/1/2005, the Court
decided on the acceptance of the action on 24/02/20the end of a period that nearly lasted
for 36 months, the appealed decision was revergede10th Civil Chamber of the Supreme
Court of Appeals on 21/1/2010 due to incompleter@ration and investigation, at the end of
the trial conducted by the court of first instamceompliance with the decision of reversal, it
was decided again that the action be accepted di1/P®12 and the decision appealed by the
defendant institution was approved by the 10th IGBhamber of the Supreme Court of
Appeals on 17/1/2013. In this case, it is underbtitat the action lasted for approximately
eight years in the two-stage trial system.

44. In the trial process which lasted for 36 monthobethe Court of first instance, a
total of 14 hearings were held. In the first seliearings that the Court conducted in a period
of 25 months from the date of the action to the ddt21/2/2007, it dealt with accessing to the
witnesses whom the parties presented and who wetsFndinedex officioand making the
witnesses brought to the court and hearing thatestents. In this process, it is seen that the
writs written in order to determine witnesses wergponded on later dates than the date that
the Court determined, that the notifications whigdre requested to be made to the withesses
were not made or were made in delay.

45. As declaratory actions for insured services arexas regards public order, the
principle ofex officioinvestigation is applicable in these actions. Adot to this, witnesses
were determineeéx officioand their statements were taken also in the aatiguestion. The
fact that neither the Chief Public Prosecutor'sig@ffof Izmir nor the postal directorate
responded to the written writs in due time andfto® that the witnesses who were decided to
be invited by force were not made to appear ordgtermined date are faults which need to
be attributed to administrative and judicial ingittns and show that the state could not fulfill
its obligation to create a judicial system whichuhb guarantee that disputes would be
concluded in final fashion within a reasonable @e@riand, accordingly, judicial and
administrative mechanisms which would enforce cdadisions in a timely and duly manner.



46. The 10th Civil Chamber of the Supreme Court of Agipaevhich conducted the
appeal examination, through its decision dated /2010 and numbered M.2009/16168,
D.2010/629, reversed the relevant decision of thertcof first instance on the ground of
incomplete examination and investigation approxelya25 months after the date of appeal.

47. The commencement of the trial of the action onrtezits was delayed by five
months due to the fact that notification could betmade to some plaintiffs and defendants in
the action retried upon the decision of reversaltref Supreme Court of Appeals. The
performance of notification of actions in a dulyagtical and reliable manner and the
information of defendants of the date of hearing among the obligations of the state in
order for the principle of the conclusion of casea reasonable time to be put into practice.

48. The problems of bringing witnesses to the courtenaliso experienced in the
second trial of the court of first instance, it lwbanly be possible to hear some witnesses who
were determineeéx officiobefore the Court by nine months, to hear a wit¢ske end of 17
months as his/her address could not be accessezh YWa importance of witness evidence is
also considered in terms of the action which isdiigject of the application, there is no doubt
that there were administrative and judicial prol8ess regards accessing to the witnesses and
making the witnesses appear before the court asdthie responsibility of negligence that
needs to be attributed to the state will increasetd these problems.

49. In the trial conducted following the decision of/eesal, the case file as regards
labour receivables pending before the 4th LabounrCof 1zmir which was decided to be
requested at the fourth hearing dated 1/12/2010reeesved by the Court at the tenth hearing
dated 16/1/2012 approximately 14 months later atdrmed by stating thattHe file be
returned as it is waiting for the outcome of oue"fi The justification of the 10th Civil
Chamber of the Supreme Court in the decision oénsal as to the effect that the outcome of
the action for labour receivables ought to be aeitezd and that it ought to be considered that
the judgment ruled and finalized in the aforemamaction had a quality of strong evidence
in terms of this declaratory action was effectivetioe requesting of the file.

50. As understood from the reciprocal writs written vibe¢n the courts, it is
understood that they repeatedly requested filew 'each other. In this context, the fact that
the 4th Labour Court of Izmir sent the requestédel dit the end of a period of 14 months
became an important factor in the trial's exceedmggreasonable period. It is obvious that
there is an unreasonable delay in the lasting oespondence between two courts which are
within the same building or even on the same corrfdr 14 months. Moreover, it has been
understood that the fact that the outcome of thiera@ending before the 4th Labour Court
was awaited in the action which is the subjecthef application while the 4th Labour Court
waited for the outcome of the action which is thbjsct of the application was effective on
the prolongation of both actions.

51. While the fact that courts wait for the decisioriseach other and request files
from each other is a need in some cases, concluidgspute in a reasonable time by
determining, in actions which affect each othericlltase needs to be primarily tried for the
settlement of the dispute as a whole and which fiese outcome will affect the process of
the other one is under the responsibility of thdigiary and, finally, the state and there is no
negligence which can be attributed to the appbeeitn this matter.

52. In the post-reversal trial, the writ written to tReenter for the Coordination of
Transportation of Izmir Metropolitan Municipalityas returned due to incomplete address
and the response of this institution could be rekiby the Court only after eight months.



The return of the notification that the Court issulor an administrative unit due to
incomplete address and the failure to respondisovhit in a timely manner are among the
faults that need to be attributed to the staterims of the prolongation of trial.

53. Finally, it was seen that five different judges gided over the action tried in
compliance with the reversal before the court dtfinstance after the decision of reversal.
The negative effects of the fact that differentgesl have to handle and examine the same file
again due to the replacement of the posts of judgé&squent intervals on the prolongation of
cases as well as the increase of workload shositdla taken into account.

54. As a result of the evaluation of the applicatidre teclaratory action for service
which is the subject of the application is awaynirbeing complex when criteria such as the
difficulty in the settlement of legal disputes, tlsemplexity of material incidents, the
obstacles encountered in the collection of evidettee number of parties and witnesses are
taken into consideration apart from the difficidtihich were encountered in the collection
of evidence and the access to the witnesses arel aoenpletely under the responsibility of
the state. It is not possible to explain and cateslthe failure to conclude the trial in a
reasonable time with the attitudes and behavioth@fapplication or the fact that he did not
act diligently while exercising his procedural righ

55. When the periods of delay in the trial proceshmdeclaratory action for service
which is the subject of the application are semdyatvaluated, it is seen that the witnesses
who were determined by the court of first instaegeofficiobefore and after the decision of
reversal could not be made to appear at the heariageasonable time, that the written writs
could not be responded in a timely manner, thatahygeal authority delivered a decision at
the end of a period of 25 months; that as a coresemputhe trial was completed in a period of
eight years which is too long a period to be jiedif When the quality of the disputes arising
out of the working relation, the value that theywddor the applicant and the interest of the
applicant in the case are taken into account, abious that a period such as eight years is
not reasonable.

56. Due to the aforementioned reasons, it should beleédhat the applicant's right
to trial in a reasonable time guaranteed by ArtB8eof the Constitution was violated.

3. In Terms of Article 50 of the Code Numbered 6216

57. The applicant requested that a moral compensafid,000 TL be adjudged in
order for the moral damage that he was exposed twimpensated by stating that the right to
fair trial was violated due to the long-lastingatri

58. Paragraph (2) of Article 50 of the Code numbereti6o®ith the side heading of
"Decisions"is as follows:

"If the determined violation arises out of a cod#cision, the file shall be sent to the
relevant court for holding the retrial in order ftine violation and the consequences thereof to
be removed. In cases where there is no legal istereholding the retrial, the compensation
may be adjudged in favor of the applicant or thmeely of filing a case before the general
courts may be shown. The court, which is respoadinl holding the retrial, shall deliver a
decision over the file, if possible, in a way tidt remove the violation and the consequences
thereof that the Constitutional Court has explaimeds decision of violation."

59. When the personal interest of the applicant andvétigee that the action has for
the applicant are also taken into account, as éaachtory action for insured services, which



is the subject of the application, tried before lgour court lasted for approximately eight
years, it should be decided by discretion that aahmmmpensation of 5.850,00 TL be paid to
the applicant in return for his moral damage whaznnot be compensated only by the
determination of the violation.

60. Upon the examination carried out over the applicafile, it should be decided
that the trial expenses of 1,698.35 TL in total posed of the fee of 198.35 and the counsel's
fee of 1,500 TL, which were made by the applicard determined in accordance with the
documents in the file, be paid to the applicant.

V. JUDGMENT

In the light of the reasons explained, itUNNANIMOUSLY decided on 20/3/2014
that;

A. The application is ADMISSIBLE,

B. The right to trial in a reasonable time enshrinediticle 36 of the Constitution
WAS VIOLATED,

C. A moral COMPENSATION of 5,850.00 TL BE PAID to tlagplicant.
D. The other requests of the applicant be DISMISSED,

E. The trial expenses of 1,698.35 TL in total composkthe fee of 198.35 and the
counsel's fee of 1,500 TL, which were made by tipplieant be PAID TO THE
APPLICANT,

F. The payments be made within four months from thie @& application of the
applicants to the State Treasury following thefizzttion of the judgment; if there happens to
be a delay in payment, legal interest be accruedhi® period elapsing from the date when
this duration ends until the date of payment,

G. A copy of the decision be sent to the relevanttcour
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