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[. SUBJECT OF APPLICATON

1. The applicant, did not come to work for the pap@tion of a nation wide union
call in Turkey which he was a member of, howewerasserted that he was given a warning
penalty on the ground that he did not come to waeitkout an excuse, that he was being
punished because of his participation in trade uaitivities and this violated articles 10, 36,
40 and 90 of the Constitution and his constitutiomghts with regard to the freedom of
assembly and association, filed a request for nahi@mnd moral compensation.

1. APPLICATION PROCESS

2. The application was lodged by the applicant via 1se Administrative Court of
Mersin on the date of 19/11/2013. As a result ef pheliminary examination of the petition
and annexes thereof as conducted in terms of asmative aspects, it was found that there
was no deficiency that would prevent referral tbéte the Commission.

3. It was decided by the Second Commission of thei@k&ection on the date of
19/2/2014 that the examination of admissibilitydmnducted by the Section and the file be
sent to the Section.

4. In the session held by the Section on 13/3/2014was decided that the
examination of admissibility and merits be carroed together.

5. The facts and cases which are the subject matthedcpplication were notified to
the Ministry of Justice on the date of 13/3/201He Ministry of Justice presented its opinion
to the Constitutional Court on 14/4/2014.

6. The opinion presented by the Ministry of Justiceéhte Constitutional Court was
notified to the applicant on the date of 14/4/20THhe applicant did not make a statement
against the opinion of the Ministry.

1. FACTSAND CASES
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A. Facts

7. As expressed in the application form and the amnekereof, the facts are
summarized as follows:

8. The applicant is a public official who is the memlm# the Trade Union of
Education and Science WorkersqHIM SEN).

9. Through the decision of the Administrative Board BGITIM SEN dated
6/3/2012, it was decided that an action for not iogmo work be organized throughout the
entire country under the nameadrning striké on the dates of 28 and 29 March 2012.

10.The applicant did not come to work on the aforenome dates.

11.The District Directorate of National Education air$us which the applicant was
working at, punished the applicant with a warnirengty on the ground thahé did not
come to work without an excuse on the dates of2Bl&ch 2012 through its decision dated
14/5/2012 as a result of the administrative ingadion that it conducted on all trade union
members who participated in the action.

12.The objection that the applicant filed against thecision in question was
dismissed through the decision of the Governorfe®©bf Mersin dated 13/6/2012.

13.The applicant filed an action for annulment beftire administrative court on the
date of 20/7/2012 with the request for the cantielieof the disciplinary penalty imposed on
him, the action was dismissed through the decisiahe 1st Administrative Court of Mersin
dated 25/12/2012. The justification of the CourFobt Instance is as follows:

"In Turkish law, the rights of public officials testablish trade unions and to be a
member of trade unions are guaranteed through tbes@tution and Codes, as a matter of
fact, the Code on the Trade Unions of Public Gdficinumbered 4688, which qualified as a
special code, was enacted in order to regulatetthde union rights of public officials and, in
this context, public officials have the right tesasiation in trade unions; however, it is not
possible to speak of the right to "strike" of paldifficials in the face of the fact that there is
no provision that grants the right to "strike" public officials and that no legal regulations
have been formulated in this direction in our dstizelaw.

Nevertheless, in relation to the right to strikkthaugh this right is not clearly stated in
article 11 of the ECHR; while the granting of thight and the exercise thereof in line with its
purpose undoubtedly constitute one of the most ritapbtrade union rights, it is necessary
that an equitable balance be protected betweeratkien performed, the results of this action
and the purpose sought in order to protect the taghf the members of trade unions, that the
method used be proportionate to the purpose sowghe it is also necessary that the action
in question does not have the quality to damagerevent the fundamental rights and
freedoms of other person or persons.

In this case; when the fact that the plaintiff didt go to work uninterruptedly for two
days on the dates of 28/29 March, that this sitratiot only constitutes contrariety with the
principles of the continuity and sustainability miiblic services, but that within this period
students were deprived of their right to educat@amd training which is among their
fundamental rights and freedoms, when considergdther, there is no contrariety with law
in the acts of the plaintiff which is the subjecittar of the case as established by also taking
into consideration his previous services in linéhwiis action that was determinéd.
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14. The applicant objected against the decision of Gloart of First Instance; the
decision of the Court of First Instance was appdotreough the decision of the Regional
Administrative Court of Adana dated 8/5/2013. Thdevant part of the decision of the
Regional Administrative Court is as follows:

“... [a]lthough it is understood that it cannot be menkd that it is necessary in a
democratic society that public officials are purddhwith disciplinary penalties due to the fact
that they participate in work stoppage actions, & to protect, improve, develop their
economic, social and professional rights and indéseand, within this scope, their personal
and monetary rights, their working conditions, tesere that attention is drawn to these issues
and that public opinion is forged and, in the eviat they do not have any other option, in
accordance with the decisions that the trade unanghich they are members of make; in the
face of the fact that it is uncontentious that teason why the plaintiff did not come to work
was to ensure that the bill of the Code on Primaducation and Education be withdrawn
and to prevent it from being negotiated and enaetietthe General Assembly of the GNAT, it
is concluded that there is no contrariety with lawthe action which is the subject matter of
the case. That the objection be dismissed duesteethisons explained ...

15. The applicant's request for correction was disaedishrough the decision of the
Regional Administrative Court of Adana dated 1909/2.

16.The writ of the Regional Administrative Court wastified to the applicant on the
date of 25/10/2013 and the applicant lodged arviddal application to the Constitutional
Court on the date of 19/11/2013.

B. Relevant Law

17.Article 26 of the Code of Public Servants dated’7A¥365 and numbered 657 with
the side heading dProhibition of conducting collective actions aadtivities"is as follows:

“It shall be prohibited for public servants to cafiizely withdraw from public service
intentionally in a way which hinders public sengcer not to come to work or when they do
come to work to conduct actions and activities whiill bear the consequence of the
slowdown or hindering of State services and affairs

18.The relevant part of article 125 of the Code nurebe&57 with the side heading of
"Types of disciplinary penalties and actions aages to which penalty will be applied'as
follows:

"The disciplinary penalties which will be imposed jpublic servants and the actions
and cases which require each of the disciplinanyghtées are as follows:

C - Deduction from salary: Deduction from the gres$ary of a public servant between
the rates of 1/30 - 1/8.

The actions and cases which require the penaltgesfuction from salary are as
follows:

b) Failure to come to work for one or two days withany excuse,

19. Article 135 of the Code numbered 657 is as follows:
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“An objection can be filed to the disciplinary boardainst the penalties of warning,
condemnation and deduction from salary given by drseiplinary chiefs, to the higher
disciplinary board against the penalty of interring grade advancement.

The period of objection shall be seven days foligwine date of notification of the
decision to the relevant person. The disciplinaengdties against which an objection is not
filed within due time shall become final.

The authorities of objection shall be obliged tokedheir decisions within thirty days
following the transfer of the objection petitiondathe decision and the annexes thereof to
them.

In the event that the objection is accepted, dis@py chiefs can commute or
completely lift the penalty imposed by reviewirgydicision.

Administrative justice remedy can be seized agadlissiplinary penalties.

20.The relevant part of the writ of the Plenary Sassib the Administrative Law
Chambers of the Council of State dated 22/5/20L&bered Merits 2009/63 and Decision
2013/1998 is as follows:

In the dispute, determining whether or not theactf the plaintiff not to come to work
for 1 day on the date of 11/12/2003 by complyint wthe decision made by the authorized
boards of the trade union of which s/he was a memilebe evaluated within the scope of
article 125/C-b of the Code of Public Servants neral 657 is of importance.

In the last paragraph of article 90 of the Condiibn of the Republic of Turkey
numbered 2709, the provisidinternational agreements which are duly put intteeff have
the power of law. It is not possible to apply te Bonstitutional Court with the claim that
such agreements are contrary to the Constitutigkdd(tional sentence: 07/05/2004 - the
Code numbered 5170/ art. 7) In the case of cosfiwehich may arise due to the fact that
international agreements on fundamental rights énre@doms which are duly put into effect
and the laws include different provisions on themeamatter, the provisions of the
international agreement will prevdilis included.

In article 11 of the European Convention on Hunkiaghts in which the "freedom of
assembly and association" is regulated, the rul¢oahe effect that everyone has the right to
freedom of peaceful assembly and to freedom otedim with others, including the right to
form and to join trade unions for the protectiontlogir interests, that no restrictions shall be
placed on the exercise of these rights other thach sas are prescribed by law and are
necessary ina democratic society in the interektsational security or publicsafety, for the
prevention of disorder or crime, for the protectidmealth or morals or for the protection of
the rights and freedomsof others, that this Articleall not prevent the imposition of
lawfulrestrictions on the exercise of these righysmembers of thearmed forces, of the police
or of the administration of the State" is included.

In its Kaya and Seyhan v. Turkey decision dateD¥3009 (application no.
30946/04); the European Court of Human Rights cathetl that the imposition of a warning
penalty on the teachers who were memberssainkSen as they did not come to work on the
date of 11/12/2003 due to the fact that they pgdited in a national action organized for one
day in order to protest the bill of the code of fiwladministration which was being discussed
at the parliament by complying with the call of kE@he Confederation of the Trade Unions
of Public Workers) on the date of 11/12/2003 haduality of dissuading members of the
trade union from participating in a legitimate e or action days in order to protect their
interests even if the penalty was minor, that tiseiplinary penalty imposed on the teachers
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did not correspond to a "pressing social need" #mat for this reason, it was not "necessary
in a democratic society", as a result of this,acitled that article 11 of the European Court of
Human Rights was violated on the ground that thaiegnts' right to exercise the freedom of
demonstration within the meaning of article 11 log tECHR in an effective manner was
infringed in a disproportionate way.

In this case, no compliance with law has been migsein the action which is the
subject matter of the case in relation to the inijas of the penalty of deduction from the
salary of the plaintiff due to the action which da®ot constitute any disciplinary offense in
accordance with article 125/C-b of the Code numbes&7 as the plaintiff 's action of not to
come to work in line with a trade union activity ¢ime date of 11/12/2003 will not be
considered within the scope of the act of not cgniinwork for one or two days without any
excuse and it is necessary to accept as an exhesact of not coming to work for one day
within the scope of a trade union activity.

V. EXAMINATION AND JUSTIFICATION

21.The individual application of the applicant date@/11/2013 and numbered
2013/8463 was examined during the session heltidgdurt on 18/9/2014 and the following
were ordered and adjudged:

A. Claimsof the applicant

22.The applicant asserted that he did not come to Wgrgarticipating in the call of
the trade union, of which he was a member, madedbrcoming to work in Turkey as a
whole, that however, he was given a warning peraityhe ground that he did not come to
work without an excuse, that article 90 of the Gibuson and his constitutional rights in
relation to the freedom of assembly and associatiere violated due to the fact that the
penalty was imposed on the ground that he parteipan trade union activities and that he
was punished in contrary to the freedom of claimiigints stipulated in article 36 of the
Constitution, the right to equality stipulated irticle 10 of the Constitution, the right to
effective remedy stipulated in article 40 of theniitution, article 11 of the European
Convention on Human Rights (Convention) and artR8eof the Charter of Fundamental
Rights of the European Union, filed a request faterial and moral compensation.

B. Evaluation
1. In Termsof Admissibility

23.The applicant claimed that articles 10, 36, 40 @@ddf the Constitution and his
constitutional rights with regard to the freedonas§embly and association were violated.

24.1n the opinion of the Ministry, it was stated thlaé complaints that the applicant
expressed were related to the freedom of assemibdlyassociation defined in articles 51, 53
and 54 of the Constitution and article 11 of thex@mtion.

25.By considering the conditions which the applicaminplained about and the form
of expressing his complaints, it is necessary @rere these complaints within the context of
article 51 of the Constitution.

26.The applicant's complaints as to the effect that @onstitutional rights were
violated due to the fact that he was punished engttound that he participated in a trade
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union activity are not clearly devoid of basis. Mover, it should be decided that the
application is admissible as there is no otheraredsr inadmissibility.

2. InTermsof Merits

27.The applicant asserted that the Board G HM SEN of which he was a member
decided on the date of 6/3/2012 that an actiontamebme to work for 2 days in Turkey as a
whole be organized on the dates of 28/29 March 2012der to ensure that the negotiations
of the Bill of the Code on Primary Education andu&ation which were being held at the
Grand National Assembly of Turkey on the date ofdant be terminated and that the Bill be
withdrawn, that a disciplinary penalty being impdsen him due to the fact that he
participated in the action in question was contresythe Constitution. The applicant
reminded that the ECtHR issued a decision of vimfain similar applications previously, that
moreover, the act of not coming to work within theope of a trade union activity was
accepted as an excuse in the steady case-law @dhecil of State . Apart from these, the
applicant also relied upon the circular of the RriMinistry dated 1999 and the letter of the
Ministry of National Education dated 2012 indicgtithat no disciplinary penalty must be
imposed on the members of trade unions who dic¢domwie to work within the framework of a
trade union activity.

28.The applicant stated that he participated in thenein question in order to show
his democratic reaction by relying upon the rigitanted in domestic law and international
law, that the right of public officials to colleggé action was absolutely recognized in the
conventions of human rights, the Constitution andrcdecisions. Moreover, the applicant
pointed to the fact that it was emphasized thasthte was a social state of law in article 2 of
the Constitution, that employees and employers thadright to establish trade unions and
framework organizations in order to protect andrione the economic and social rights and
interests of their members in their working relaipto become a member of these trade
unions and to carry out activities in this direntiithout getting prior permission in article
51, that required measures would be taken to etlsatemployees get a fair wage which was
proportionate with the work they did was statedaiticle 55 and that the state would perform
its duties in social and economic domains was esipéd in article 65.

29.1In the opinion of the Ministry, the case-law of thEtHR was reminded of and it
was stated that an evaluation needed to be dotee ekether or not the intervention which
was the subject matter of the application was resegsn a democratic society.

30.The freedom of association means the freedom d¥iohehls to come together by
creating a collective entity which represents therorder to protect their own interests. The
concept of &ssociation has an autonomous meaning within the framework tlod
Constitution and the failure to recognize the atéis that individuals perform continuously
and in coordination as an association in our laesdwot mean that the freedom of association
will not necessarily come to the fore within thepe of the provisions of the Constitution.

31.In democracies, the existence of organizations umdech citizens will come
together and pursue common goals is an importaeterit of a sound society. In
democracies, such anrganizatiori has fundamental rights which needs to be resgeate
protected by the state. Trade unions which ainratept the interests of their members in the
field of employment are an important part of theeftom of associations which is the freedom
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of individuals to come together by creating colkeetentities in order to protect their own
interests.

32.The freedom of association provides individualshvitie opportunity of realizing
their political, cultural, social and economic goat a collective manner. The right to trade
union brings about the freedom of association oplegees by coming together so as to
protect their individual and common interests andath this quality, is not seen as an
independent right, but a form or a special aspédhe freedom of associationBélgian
National Police Union v. BelgiupApp. No: 4464/70, 27/10/1975 § 38).

33.The right to trade union and trade union activides regulated between articles 51
and 54 of the Constitution under the chapter "Sauma Economic Rights and Duties". The
right to freedom of establishing trade unions ocdming members of trade unions is
included in article 51 of the Constitution.

34. Article 51 of the Constitution with the heading"&ight to establish trade unions"
is as follows:

“Employees and employers have the right to estalteste unions and framework
organizations in order to protect and improve eawim and social rights and interests of
their members in their working relations, to freblgcome a member of and to freely resign
from such unions without getting prior permissiblo. one can be forced to become a member
of or resign from a membership of a union.

The right to establish trade unions may only bérietied by law and for the purposes of
national security, public order, prevention of oifiing, public health and public morality and
protecting the rights and freedoms of others.

Forms, conditions and procedures to be applied xeresing the right to establish
unions are specified in law.

In this field, the scope, exceptions and limitshef rights of civil servants who do not
hold a worker status are regulated by law in ac@rcke with the characteristics of the service
they provide.

The by-laws, administration and functioning of tadnions and their framework
organizations cannot be contrary to the fundamentedracteristics of the Republic and the
principles of democracy.

35.Trade union rights and freedoms which are regulatedrticles 51-54 of the
Constitution are completed with the relevant Comess of the International Labor
Organization (ILO) including, in particular, thedadom of Association Convention and the
Right to Organize and Collective Bargaining Coni@mntand the European Social Charter
which have introduced similar guarantees. Whilernmteting the scope of the trade union
rights and freedoms regulated in articles 51-5¢hef Constitution, the guarantees which are
included in these documents and interpreted bydleant bodies should also be taken into
consideration.

36. Article 51 of the Constitution brings about botlgatve and positive liabilities for
the state. The negative obligation of the statetmattervene in the freedom of association of
individuals and trade unions within the frameworkagoticle 51 has been subjected to the
conditions which allow for an intervention throutite justifications stipulated in paragraphs
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two to six of article 51. On the other hand, altlotshe main aim of the right to trade union
"Is to protect the individual against arbitrary imference by public authorities with the
exercise of the rights protected, there may in @oidibe positive obligations to secure the
effective enjoyment of these rightseeWilson, the National Union of Journalist and Others
v. the United KingdomApp. No: 30668/9630671/96 and 30678/96, 2/10/2002, § 41).

37.Indeed, it is not always possible to make certastircctions between the positive
and negative obligations of the state. Howevergtigeeno change with regard to the criteria to
be applied in relation to both of these obligatiohthe state. Irrespective of the positive or
negative obligations of the state, it is necessastrike a fair balance between the conflicting
interests of the individual and the society as alah(seeSorensen and Rasmussen v.
Denmark, App. No: 52562/99 al®@620/99, 11/1/2006 § 58). While deciding on whettre
not this fair balance has been struck, the Contital Court will take into consideration the
fact that the bodies which use public force hasréam discretionary margin in this field.

38.The right to trade union which is a right that daa restricted is subject to the
restriction regime of the fundamental rights arekffoms contained within the Constitution.
In paragraph two and subsequent paragraphs ofeaticof the Constitution, the reasons for
restriction over the right to trade union are idd. However, it is also clear that there must
be a limit to the restrictions aimed at these fosesl The criteria under article 13 of the
Constitution must be taken into consideration gsu@s the restriction of fundamental rights
and freedoms. For this reason, the review concegrthia restrictions imposed on the right to
trade union should be conducted within the framé&vadithe criteria stipulated in article 13 of
the Constitution and within the scope of articleddthe Constitution.

39.In the light of the principles explained abovendeds to be evaluated at first
whether an intervention exists or not and then drethe intervention relies on valid reasons
when assessing whether or not the right to tradenuwvas violated in the incident which is
the subject of the application.

i. Concerning the Existence of the Intervention

40.The applicant claims that the fact that a warniaggty was imposed on him as he
participated in a trade union action which wasaarged throughout the country constituted
an intervention in his right to trade union. In thy@nion of the Ministry, it was stated that
these kinds of penalties constituted an interventiothe right to trade union. Through the
punishment of the applicant due to his participatioan action which took place nationwide
within the scope of a trade union activity, an méntion was made in the applicant's right to
trade union.

ii. Concerning the Intervention Resting on Valid Ground

41.The intervention mentioned above will constituteiaation of articles 13 and 51
of the Constitution unless they rest on one or nafr¢he valid reasons stipulated under
paragraphs two and six of article 51 of the Coastih and they fulfill the conditions
stipulated in article 13 of the Constitution. Aseault, whether or not the restriction is in line
with the conditions of bearing no prejudice to #ssence, being indicated under the relevant
article of the Constitution, being envisaged byaxydhot being contrary to the letter and spirit
of the Constitution, the requirements of the demtcrsocial order and of the secular
Republic and the principle of proportionality prebed in article 13 of the Constitution needs
to be determined.
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1. Lawfulness of the I nter vention

42. No claim was made as to the fact that there wasraaety with the condition of
making the intervention withthe code"contained within paragraphs two, three and five of
article 51 of the Constitution in the interventiovhich was made. As a result of the
evaluations made, it was concluded that articleoRée Code numbered 657 with the side
heading of Prohibition of conducting collective actions andtigities’ and article 125
thereof with the side heading ofypes of disciplinary penalties and actions andesa
which penalty will be appli€dulfilled the criterion of fawfulness.

2. Legitimate Purpose

43. The Court of First Instance stated that the irgeton served the purpose of
public order and the protection of the rights arekfloms of others on the ground thiie"
plaintiff did not go to work uninterruptedly for dadays on the dates of 28/29 March, that this
situation constitutes contrariety with the prin@pl of the continuity and sustainability of
public services and that within this period studewere deprived of their right to education
and training which is among their fundamental rgland freedonis The applicant did not
express any opinions on this subject.

44.In order for an intervention made in the right tade union to be legitimate, this
intervention must be made for the purposes of natisecurity, public order, the prevention
of the committal of crime, general health, genethics and the protection of the rights and
freedoms of others as stipulated in article 5Thef€onstitution and be made by code.

45.Even if it is accepted that the disciplinary pepatposed due to the fact that the
applicant did not come to work without an excuggdted the legitimate purposes listed in
paragraph two of article 51 of the Constitution,ewlthe evaluations that need to be made
with regard to the necessity of intervention aleetainto consideration, it is concluded that
there is no need to solve the problem of the legitly of intervention.

3. Necessity and Proportionality in a Democr atic Society

46.The applicant reminded the case-law of the ECtHiR,Gouncil of State and the
courts of instance in similar cases and the circafethe Prime Ministry dated 1999 on not
imposing a disciplinary penalty with regard to #ietions organized within the framework of
trade union activities and the opinion of the LegdVisory Department of the Ministry of
National Education as to the effect that the wadppage action organized through the
decision of a trade union be accepted as a trama @ativity. The applicant stated that the
imposition of a disciplinary penalty on a work gpage action which was within the
framework of a trade union activity was contrarythe freedom of association in the face of
the rules in question and the case-law of the sourt

47.1t was stated in the opinion of the Ministry thatthe event that an intervention
aimed at the right to trade union existed, whethrarot justifications which would justify the
measures taken existed and whether or'ti@re existed a reasonable balance between the
objective and means of restrictionéeded to be evaluated with a view to the requergsof
a democratic society.

10
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48. As the right to trade union is not absolute, it bansubjected to some restrictions.
An evaluation needs to be conducted concerningnthiger of whether or not the restrictions
listed in paragraph two of article 51 of the Casiton (see § 41) regarding the right to trade
union are in harmony with the requirements of a deattic societal order and the principle of
proportionality guaranteed under article 13 of @mnstitution.

49. In the justification of the first version of atiec13 of the Constitution, it was
reminded that the restrictions to be imposed ohtsigind freedoms must not be contrary to
the understanding of a democratic regime; in tiséifjaation for the amendment made in the
Constitution with article 2 of the Code Concernthg Amendment of Some Articles of the
Constitution of the Republic of Turkey dated 3/1W2 and numbered 4709, it was stated that
article 13 of the Constitution was regulated irelimith the principles in the Convention (App.
No: 2013/409, 25/6/2014, § 92).

50.The concept of "democratic society" stipulatedha Constitution of 1982 needs
to be interpreted with a modern and libertarianausthnding. The criterion dftlemocratic
society"clearly reflects the parallelism between articBedt the Constitution and articles 9,
10 and 11 of the ECHR which contain this criteridherefore, the criterion of democratic
society should be interpreted on the basis of ptuma tolerance and open mindedness (for
the decisions of the ECtHR in the same vein, ldardyside v. United Kingdagm\pp. No:
5493/72, 7/12/1976, § 48askaya and Okcuglu v. TurkeyApp. No: 23536/94, 24408/94,
8/7/1999, § 61).

51.Indeed, as per the established case law of theti@gimal Court,"Democracies
are regimes in which the fundamental rights anédi@ms are ensured and guaranteed in the
broadest manner. The limitations which bear prejadagainst the essence of fundamental
rights and freedoms and render them completely examneisable cannot be considered to be
in harmony with the requirements of a democraticietal order. For this reason,
fundamental rights and freedoms may be limited mi@eally and only without prejudice to
their essence to the extent that it is compulsorytiie continuation of democratic societal
order and only by code(CC, M.2006/142, D.2008/148, D.D. 24/9/2008) liner words, if
the limitation which is introduced halts or renderdremely difficult the exercise of the right
and freedom by bearing prejudice against its egsaeaders it ineffective or if the balance
between the means and objective of the limitatsodisrupted in violation of the principle of
proportionality, it will be against the democratsocietal order (App. No: 2013/409,
25/6/2014, § 94).

52.The freedom of association, in general, and thiet ig trade union, in particular,
are among the freedoms which concretize politicemdcracy which is one of the
fundamental values adopted in the Constitution @nstitute one of the fundamental values
of a democratic society. The ability to discuss aetlle issues in public forms the essence of
democracy. The Constitutional Court emphasized ts1 previous decisions that the
foundations of democracy were pluralism, toleraramel open mindedness (App. No:
2013/409, 25/6/2014, § 95). According to thigliwduals who exercise the right to trade
union make use of the protection of the fundamemtiaiciples of a democratic society such
as pluralism, tolerance and open-mindedness. lerotvords, unless there is a case of
provoking violence or the denial of democratic pites, even if some opinions expressed
within the framework of the right to trade uniondathe form of expressing them are
unacceptable in the eyes of competent authorities,measures aimed at eliminating the
freedoms of expression, association and trade ucammot serve democracy and yet, they
imperil it. In a democratic society which reliesompthe rule of law, the expression of

11
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different thoughts through the freedoms of tradmns or other means should be permitted.
(for similar evaluations, se@ya Ataman v. Turkeypp. No: 74552/01, 5/3/2007, § 36).

53. Another guarantee which will intervene in all kinafslimitations to be introduced
to rights and freedoms is thiprinciple of proportionality”expressed under article 13 of the
Constitution. This principle is a guarantee whiadeds to be taken into consideration with
priority in applications regarding the limitatioh fandamental rights and freedoms. Although
the requirements of a democratic societal order ted principle of proportionality are
regulated as two separate criteria under articlefliBe Constitution, there is an inseparable
bond between these two criteria. As a matter of, fdee Constitutional Court examines
whether or not there is a reasonable relation atahibe between the objective and the means
(App. No: 2013/409, 25/6/2014, § 96).

54.According to the decisions of the Constitutiona@pproportionality reflects the
relationship between the objectives of limitinghdamental rights and freedoms and the
means The review of proportionality is the inspattof the means selected based on the
sought objective in order to reach this objecti¥gp. No: 2012/1051, 20/2/2014, § 84; App.
No: 2013/409, 25/6/2014, 8 97). For this reasoripierventions made to the right to trade
union, whether or not the intervention selectediider to achieve the sought objective is
suitable, necessary and proportionate needs tedleated.

55.In this context, the main axis for the evaluatibmse carried out with regard to
the incident which is the subject of the applicatiwill be whether or not the justifications
which the courts of instance that caused the ietgron relied on in their decisions are in line
with "necessity in a democratic societgfid"the principle of proportionality'with a view to
restricting the right to trade union, could be dowingly put forth. (App. No: 2013/409,
25/6/2014, § 98).

56.From its initial decisions on the subject, the ERtldxplained what the term
"necessary stipulated in paragraphs two of articles 10 addof the Convention meant.
According the ECtHR, the terrm&cessaryimplies "a pressing social neéd(Handyside v.
the United KingdomApp. No. 5493/72, 7/12/1976, § 48). Then, it vio# necessary to see
whether or not a judicial or administrative intemtien in the freedom of association and the
right to trade union meets the pressure of a se@at. In this framework, an intervention
should be an intervention which is proportionalthe legitimate purpose; secondly, the
justifications which public authorities show forethegitimacy of the intervention should be
relevant and sufficientStankov and the United Macedonian Organisatiordiimv. Bulgaria
App. No: 29221/95 29225/95, 2/10/2001, § 87).

57.Therefore, in the event that it is accepted that llhlance between the right to
trade union which was intervened due to the dis@py penalty imposed on the action in the
form of not coming to work within the framework thde union activities and the public
interest sought to be achieved through the dis@pyi penalty is proportionate, it can be
concluded that the justifications in relation t@ imposition of the disciplinary penalty and
the dismissal of the filed case by the courts efance were convincing and, in other words,
relevant and sufficient (for a similar approachamother context, see App. No: 2012/1051,
20/2/2014, § 87).

58.The disciplinary penalty which is the subject matiethe application should be
examined in the light of all incidents. It was dkaxl through the decision of the Board of
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EGITIM SEN dated 6/3/2012 that an action not to comaaek in Turkey as a whole be
organized on the dates of 28 and 29 March 2012derdo ensure that the negotiations of the
Bill of the Code on Primary Education and Educatwmch were being held at the Grand
National Assembly of Turkey on the date of incidémet terminated and that the bill be
withdrawn. In other words, the date of the actidmak is the subject matter of the case was
notified in the entire country in advance. It wad asserted that the organization of the action
in question was objected by competent authoriggber. The applicant exercised his right to
trade union by participating in this action (fosiailar evaluation, seEzelin v. FranceApp.

No: 11800/85, 26/4/1991, § 41).

59.The applicant participated in the action in questand was punished with a
warning penalty for not coming to work as organibgdEGITIM SEN. In the event that a
person fails to come to work within the framewofkadrade union activity as in the incident
which is the subject matter of the applicationisitconsidered that the person uses his/her
casual leave and no disciplinary investigatiomisiated both in the ordinary practice of the
administration and in the established case-lavhefadministrative justice. However, in spite
of the case-law of the administrative justice whiels become established as to the effect that
the members of trade unions will be consideredetom casual leave in the event that they do
not come to work within the scope of a trade uraotivity, there is no legislative regulation
which will ensure that the administration and jesstact in a uniform way as a whole. For this
reason, it should be noted that the persons whaiseeheir right to trade union in cases such
as the one in the current application are undettiteat of a disciplinary investigation.

60.0n the other hand, although it is possible that gh@hibition of a trade union
activity as a whole or the subjection of its reatlian to severe conditions will damage the
essence of the right, performing legal regulatiomhwegard to the participation of the
members of trade unions in the actions such as stofoage and general regulatory actions
depending on the legal regulations is in the digameof legislative and executive bodies.

61.Given the fact that the applicant is a teacherpildic school, it is also necessary
to note that public servants will not be able tatdally deprived of this right. Nevertheless,
in cases where its necessity is indisputable ieraatratic society, it is possible to introduce
restrictions with regard to trade union activitieghe military, police and some other sectors.
It was not asserted that the applicant was at gigrosvhich would require subjecting him to
these kinds of restrictions, either.

62.In spite of all these, even if the penalty imposedoetty, it has a quality to
dissuade the persons who are members of a trade,usuch as the applicant, from
participating in the legitimate days of strike artian organized in order to defend their
interests (se&aya andSeyhan v. TurkeyApp. No: 30946/04, 15/12/2009, § 30; Karacay v.
Turkey, App. No: 6615/03, 27/6/2007, 8 Ezelin v. FranceApp. No: 11800/85, 26/4/1991,
§ 43).

63.Due to the reasons explained, even if the warnemajty about which a complaint
is filed is a petty penalty, it is concluded that$ not necessary in a democratic soclety it
does not correspond tohe pressure of a social néedror this reason, it should be decided
that the applicant's right to trade union guarashtee Article 51 of the Constitution was
violated.
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3.In Termsof Article 50 of the Code Numbered 6216

64.Under paragraph numbered (1) of article 50 of tlmeleCnumbered 6216, it is
indicated that in the event that a violation dexisis delivered at the end of the examination
on merits, what needs to be done to remove thataol and its consequences are adjudged;
however, it is adjudged that a review for legitimaannot be done, that a decision with the
guality of administrative act and action cannotleévered.

65.By considering that the warning penalty imposedtloa applicant violated the
right to trade union, a legal benefit was deemelet@resent in the holding of a retrial in the
case with regard to the cancellation of the distgpl penalty action imposed on the
applicant. It should be decided that the file bat $e the relevant Court to carry out a retrial
in order for the violation with regard to the rigbttrade union and the consequences thereof
to be removed.

66.In the application, it has been concluded thatclktbl of the Constitution was
violated. The applicant filed a request for a matecompensation of 1.076,00 TL and a
moral compensation of 1.000,00 TL. The applicasb akquested that the attorney's fees and
the fees paid and other expenses made be paid.

67.The Ministry of Justice did not make any statemevitk regard to the amounts of
compensation which were requested by the applicant.

68. As it was decided that a retrial be held in theecagh regard to the cancellation of
the disciplinary penalty action imposed on the mapit and as the applicant can request his
financial loss composed of the proceeding expemggsh he made before the courts of
instance and the attorney's fee during the retiiadhould be decided that the request for
material compensation be dismissed.

69.As it is considered that the determination of wWiola has provided sufficient
satisfaction in terms of the applicant, in relati@nthe applicant's right to trade union, it
should be decided that his request for compensditiento the intervention made in his right
to trade union be dismissed.

70. 1t should be decided that the trial expenses 38 36 TL in total composed of the
fee of 198.35 and the counsel's fee of 1,500.00nhich were made by the applicant and
determined in accordance with the documents ifilade paid to the applicant.

V. JUDGMENT

In the light of the reasons explained; itUWNANIMOUSLY held on the date of
18/9/2014;

A. That the application is ADMISSIBLE,

B. That article 51 of the Constitution was VIOLATEDalto the intervention made in
his right to trade union,

C. That the requests of the applicant for compens&it DISMISSED,

D. That the trial expenses of 1,698.35 TL in to@hposed of the fee of 198.35 and
the counsel's fee of 1,500.00 TL, which were magehe applicant be PAID TO THE
APPLICANT,
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E. That the payments be made within four months akeflate of application by the
applicants to the Ministry of Finance following thetification of the decision; that in the
event that a delay occurs as regards the payntentegal interest be charged for the period
that elapses from the date, on which this periodeto an end, to the date of payment,

F. That a copy of the decision be sent to the relevautt.

President Member Member
Alparslan ALTAN Recep KOMURCU Engin YILDIRIM
Member Member
Celal Mimtaz AKINCI Muammer TOPAL
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