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. SUBJECT OF APPLICATION

1. The applicant has claimed that articles 19 and 3@ Constitution have been
violated, alleging that the continuation of hisedgton was decided in a way to exceed the
maximum duration which has been envisaged in thike @and without the demonstration of
material facts.

[I. APPLICATION PROCESS

2. The application was lodged at the Constitutionall€on the date of 2/12/2013. As
a result of the preliminary administrative examioatof the petition and annexes thereof, it
has been determined that there is no deficiencgréwent the submission thereof to the
Commission.

3. It was decided on the date of 15/4/2014 by the dri@ommission of the First
Section that the admissibility examination be eatrout by the Section, that the file be sent to
the Section as per clause (3) of article 33 of Ititernal Regulation of the Constitutional
Court.

4. The President of the Section on the date of 291%2Mhas decided that the
examination of admissibility and merits be carroed together.

5. The incidents and facts, which are the subject enatf the application were
notified to the Ministry of Justice on the date2%/5/2014. The Ministry of Justice, on the
date of 16/4/2013, has notified that it deemedittmecessary to present opinions concerning
the application with a reference to its previousmms.

1. FACTSAND CASES
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A. Facts
6. The facts in the petition of application are asofeb:

7. The applicant has been taken under custody withénsicope of solicitation to
murder on the date of 16/9/2008 and detained upemi¢cision of the 2nd Criminal Court of
Peace of Kartal dated 20/9/2008 and no. 2008/278.

8. The case that was lodged with the indictment ofQiffece of the Chief Prosecutor
of Kartal dated 26/12/2008 and no. 2008/677 reggrdne applicant and other suspects for
crimes of deliberate murder and objection to theleCNo. 6136 has been carried out within
the file No. M.2009/1 of the 1st Assize Court ofrtéh

9. The 1st Assize Court of Kartal, on the date of 2010, has decided that the file no.
M.2009/424 be conjoined with the file no. M.200931 the Court and that the trial be
conducted on the file M.2009/1.

10. The 1st Assize Court of Kartal has ruled with tezision dated 25/3/2010 and
No. M.2009/1, D.2010/75 that the applicant be smed to 38 years and 4 months of
imprisonment for crimes of deliberate murdepon appeal, the 1st Criminal Chamber of the
Supreme Court of Appeals with the writ dated 19/4/2011 has decided for the reversal of the
judgment with the justification that "neither a positive not a negative decision was made on the
matter although a request for participation was made".

11. Following the reversal, with the decision dated1282011 and No. M.2009/1,
D.2011/396 of the 1st Assize Court of Kartal it vdezided that the applicant be sentenced to
38 years and 4 months of imprisonment for crimedebiberate murder and de jure detention
was ruledwith the writ dated 2/4/2013 following the appeal examination the 1st Criminal Chamber
of the Supreme Court of Appeals has reversed such judgment with the justification "that, since the
legal statuses of the accused had to be evaluated whereby the evidence had to be assessed conjointly
with a consideration for the outcome of the joinder of the two files for there were a legal and actual
link between the Merit file 2012/77 of the 3rd Assize Court of Kartal and the file concerned, which
was not observed."

12.In the retrial that took place the 1st Assize Caafrtistanbul Anadolu (the 1st

Assize Court of Kartal) has decided, with its deeis of joinder dated 21/5/2013 and No.
M.2013/180, D.2013/270 and dated 13/5/2013 and M@013/173, D.2013/245, that the
case be joined with the file No. M.2012/77 of thk Assize Court of Istanbul Anadolupon
the decision dated 23/5/2013 and No. M.2012/77, D.2013/95 of the 7th Assize Court of Istanbul
Anadolu concerning the conduct of the trial through the file No. M.2013/173 of the 1st Assize Court

of Istanbul Anadolu, the file has been sent to the 5th Criminal Chamber of the Supreme Court of
Appeals for the determination of the competent court. The 5th Criminal Chamber of the Supreme
Court of Appeals has decided, on the date of 8/7/2013 that "...the decision No. Merits 2013/173 and
Decision 2013/245 concerning the joinder of the 1st Assize Court of Istanbul Anadolu be LIFTED, that
the case be carried out through the file of the 1st Assize Court of Istanbul Anadolu."

13.The objection of the applicant against the decigioncerning the continuation of
his detention of the 1st Assize Court of Istanbuladolu was dismissed with the decision
dated 24/10/2013 and miscellaneous action No. 2069 of the 2nd Assize Court of
Istanbul Anadolu. The decision of dismissal wasifieat to the applicant on the date of
11/11/2013.
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14. The 1st Assize Court of Istanbul has, on the d&®'4/2014, decided that the file
about the applicant be separated as a result ofrdjeetion of the bench of the court,
announced its judgment concerning other accusesbpger

15.The case about the applicant is ongoing in theMil2014/188 of the 1st Assize
Court of Istanbul Anadolu.

16.The applicant lodged an individual application ¢h222013.
B. Relevant Law

17. Articles 81 and 38 of the Turkish Criminal Coddeth26/9/2004 and numbered
5237 are as follows:

18.Article 100 of the Code of Criminal Procedure dadét?/2004 and numbered 5271
is as follows:

"Article 100 - (1) A decision of arrest may be mat®ut the suspect or accused in the
event of the presence of facts indicating the emcst of strong suspicion of a crime and the
presence of a ground for detention. A decisionatétion cannot be made in the event that
the gravity of the case not be proportionate to #mticipated penalty to be given or the
security measure.

(2) Grounds for detention can be considered totexithe following circumstances:

a) If there are concrete facts indicating that thaspect or accused will escape and
arising suspicion towards the suspect or accusedmag or hiding.

b) If the suspect or accused's behaviors givetasgrong suspicion on the matters of;
1. Destruction, concealment or alteration of evidgn

2. Attempting to exert pressure on the witnesstiaged or others.

If strong suspicion is established on such issues.

(3) Grounds for arrest can be considered to existhie presence of grounds for strong
suspicion that the crimes below have been committed

a) The following crimes stipulated in Turkish Cnvai Code numbered 5237 and dated
26.9.2004;

2. Willful murder (Articles 81, 82, 83)

(4) (Amended: 2/7/2012- art. 6352/96) A decisiodeatention cannot be made for crimes
requiring only a judicial fine or the upper limif @vhich is not more than two years.

19. Paragraph (2) of article 101 of the same Code felkmvs:
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(2) (Amended: 2/7/2012- art. 6352/97) In the decisions pertainito detention,
continuation of detention or overruling the motiéor release on said matter, evidence
pointing towards;

a) Strong suspicion of crime,
b) The presence of grounds for detention,

c¢) The fact that the measure of detention is propoate,

shall be explicitly shown by being justified witincrete facts. The content of the decision
shall be notified to the suspect or accused orallgo a copy thereof shall be given thereto in
writing and said matter shall be stated in the damsi.

20. Paragraph (2) of article 102 of the same Code felbsvs:

"The duration of detention in cases falling undee furisdiction of the assize court shall
be two years at the most. The said duration mayaises of vis majors, be extended by
showing the justifications thereof; the duration eftension cannot exceed three years in
total.”

IV.EXAMINATION AND JUSTIFICATION

21. The individual application of the applicant datedl222013 and numbered
2013/8694 was examined during the session heltidgadurt on 23/7/2014 and the following
were ordered and adjudged:

A. Claims of the applicant

22. Indicating that the continuation of his detentioaswdecided in a way to exceed
the maximum duration that has been envisaged ircdde and without the demonstration of
material facts, the applicant has claimed thatlarti9 of the Constitution was violated and
requested that it be decided that his release eepsred.

B. Evaluation
1. InTermsof Admissibility
a. TheClaim that the Legal Duration of Detention has been Exceeded

23. The applicant claimed that his detention was ngalldor the duration of his
detention has exceeded the duration that has lmegsaged in the code.

24. The complaint of the applicant regarding the exaaisshe legal duration for
detention has to be evaluated within the perspeativparagraph three of article 19 of the
Constitution.

25. Article 19 of the Constitution is as follows:
“Everyone has the right to personal liberty andsigur

The form and conditions of which have been shoviha Code:
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Individuals against whom there is strong indicatiaf delinquency can only be detained
through a decision by a judge in order to prevdrdirt escape, prevent the destruction or
manipulation of evidence. Arrest of a person with@uwlecisionby a judge may be executed
only when a person is caught in flagrante deliaténocases where delay is likely to thwart the
course of justice; the conditions for such actdidadefined by law.

Detained individuals have the right to request lb@ing tried within a reasonable time
and being released during investigation or prosiExutRelease can be linked to a guarantee
in order to ensure that the relevant individualpigsent at the court during trial or that the
sentence is executed.

26. In article 19 of the Constitution the right to Iibeand to security have been taken
under guarantee and it was specified therein thandividual can be arbitrarily bereaved of
his/her freedom. In paragraph one of article 1%hes rule that everybody has the right to
personal liberty and security and in paragraphsanathree, that individuals can be deprived
of such a right in some exceptional cases the famd conditions of which has been
demonstrated in the code.

27. Accordingly, restriction of a person's right ofditty and security can be possible
only in the event of presence of one of the cirdamses specified within the scope of article
19 of the Constitution. Circumstances where thbtraf liberty and security of an individual
can be restricted have been listed with limitatioMgthin this framework, persons regarding
whom, according to paragraph three of article b8ré is a strong indicator regarding his/her
guilt can only be detained with the decision of jildge so as to prevent them from escaping
or the destruction or manipulation of evidence.dbgbn shall be in compliance with the
form and conditions prescribed in the code.

28. In paragraph no. (2) of article 102 of the Code Bl/1 it has been indicated that
the duration of detention in matters that are witihie remit of the assize court is a maximum
of two years and that such duration can be extengsh the provision of justifications
thereto and yet the duration of extension cannahlexcess of a total of three years, and in
the text of the article it is prescribed that tb&k duration of detention including the durations
of extension can be a maximum of 5 years (The oectated 12/4/2011 and No. M.2011/1-
51, D.2011/42 of the Penal General Assembly ofStiereme Court of Appeals).

29. In the calculation of such duration, the duratitmet have passed during the trial
stage before the court of first instance have téaken into consideration, in the case that
s/he is being tried, the person has been convicted upon the decision of the court of first instance the
status of such person is no longer within the scope of "detention on the basis of a criminal charge"
and the reason for detention becomes detention in relation to the judgment of the court of first
instance. Hence, the ECtHR does not consider the circumstahdetention after the decision
of conviction and does not take into considerasooh elapsed time in the calculation of the
duration of detention at the appeal stage. The sgpeoach has also been embraced by the
Criminal General Assembly of the Supreme Court ppéals and it was ruled that the time
elapsed at the appeal shall not be included irdtination of detention. App. No. 2012/338,
2/7/2013, § 41).

30. In the material incident the applicant was takewlauncustody on the date of
16/9/2008, detained on the date of 20/09/2008 hadlécision of conviction about him was
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taken by the court of first instance on the dat258/2010. This decision was reversed on the
date of 19/4/2011 by the 1st Criminal Chamber ef $upreme Court of Appeals. As a result
of the trial which took place following the reverdhe court of first instance ruled for
conviction again, on the date of 23/11/2011, and tlecision was also reversed by the
Supreme Court of Appeals on the date of 2/4/201# Jase regarding the applicant is still
pending. Accordingly, the duration for which thephapant has remained under detention as
he was tried before the court of first instancesleding the durations elapsed at the appeal
stage, is 3 years 5 months.

31. Accordingly, since it is understood that the total duration for detention of the applicant
is not in excess of 5 years as prescribed by the Code, it has to be decided that this part of the
application is inadmissible for being "explicitly devoid of basis

b. The Claim Concerning the Detention Exceeding the Reasonable Duration

32. The applicant has alleged that the duration ofrdiete was not reasonable and the
material facts concerning the evidence demonsgatite existence of the reasons for
detention were not clearly demonstrated.

33. As it is seen that the complaints of the applicar@ not explicitly devoid of a
basis and there is no other reason for admisgibitineeds to be decided that the application
is admissible.

2. InTermsof Merits

34. In paragraph seven of article 19 of the Constitytid is enshrined that the
individuals who are detained within the scope dafriminal investigation have the right to
request the conclusion of the trial within a readie period and being released during
investigation or prosecution.

35. It is not possible to evaluate the issue of whetther period of detention is
reasonable or not within the framework of a generaiciple. Whether the period during
which an accused is kept under detention is red&dema not should be evaluated depending
on the characteristics of each case. The contwaif detention can be considered to be
justified in spite of the presumption of innocerwdy if there is a public interest which has
more precedence over the right to personal libanty security enshrined in article 19 of the
Constitution (App. No: 2012/239, 2/7/2013, § 61).

36. Ensuring that detention does not exceed a certario@ of time in a case is
primarily the duty of the courts of instance. Tastlend, all incidents which affect the
aforementioned requirement of public interest stidaé examined by the courts of instance
and these facts and cases should be put fortheirdétisions as regards the requests for
release (App. No: 2012/239, 2/7/2013, § 62).

37. The measure of detention can be resorted to iprggence of a strong indication
on the delinquency of individuals and in additionorder to prevent these individuals from
escaping, the destruction or alteration of the @wi@.Even if these grounds for detention can be
considered sufficient for the continuation of detention up to a certain period, after the expiry of this
period, it is necessary to show that the grounds for detention still continue to exist together with
their justifications in the decisions as regards extension. In the event that these justifications are
considered as "relevant" and "sufficient", whether the trial process has been diligently executed or
not should also be examined. Factors such as the complexity of a case, whétherelated to
organized crimes or not or the number of the aatase taken into account for the evaluation
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of diligence shown in the functioning of the prose& conclusion whether such duration is
reasonable or not can be arrived at upon conjaséssment of all such aspects. (App. No.
2012/239, 2/7/2013, 8 63).

38. Therefore, in the evaluation of whether paragraphes of article 19 of the
Constitution is violated or not, the justificateonf the decisions as regards the requests for
release should be considered and whether the desiare sufficiently justified or not within
the framework of the documents submitted in thdiegjpons of opposition against detention
filed by the individuals who are kept under detemtshould be taken into account. On the
other hand, as long as a strong indication tharagm who is detained in accordance with the
law has committed a crime and one or more of tbarmpis for detention continue to exist, it is
necessary, as a principle, to accept the statetehtion up to a certain period as reasonable
(App. No: 2012/1137, 2/7/2013, 88 63-64).

39. Detention and extension of the detentioraoperson with a judicial decisiahat is
totally without justification cannot be accepted. Nevertheless,it is not paessibkay that the
detention of a suspect or an accused is arbitykyay of demonstration of justifications that
legitimize detention. However,making a decision of detention or a deaistoncerning the
continuation of detention with excessively abridgestifications and without showing any
legal provisions what so evahall not be considered within such framework (App. No:
2013/9895, 2/1/2014, § 45). Moreover, in cases whiae authority of objection or of appeal
agrees with the decision of the court, which is shiject of examination of objection or
appeal and with the justifications in such decisimon-justification of its decision concerning
thereto with the details thereof, as a rule, shall constitute a violation of the right to a
justified decision. (App. No. 2013/9895, 2/1/20846).

40. The beginning of the duration in the calculationtloé reasonable period is the
date of being arrested and taken into custody sesavhere an applicant was previously
arrested and taken into custody or the date oihtletein cases where s/he has been directly
detained. Then, the end of the duration, as a ghlall be the date on which the person is
released or the judgment has been made by the obdirst instance (App. No. 2012/239,
2/7/2013, § 66).

41. In the calculation of the duration of detention tihgrations that have passed
during the trial stage before the court of firdgtance have to be taken into consideratipm
the case that the person is being tried, s/he has been convicted upon the decision of the court of first
instance, the status of such person is no longer within the scope of "detained in relation to an a
charged offense" and the reason for detention becomes "detention in relation to the judgment of the
court of first instance.” From this angle, the durations that have passatieabippeal stage
cannot be taken into consideration in the evaluatiothe duration of detention. However, for
the status of the person following the decisioneversal will turn in, once again, to detention
on grounds of alleged crime, the duration that pessed before the court of first instance
shall be taken into consideration in the evaluaffp. No. 2013/338, 2/7/2013, § 41).

42. 1t must be examined whether or notthe issues that have been shown as the
justification of the continuation of the detentiare “relevant and“sufficient considering
the duration during which the applicant has rendhuneder detention.

43. When the case file is perused in the material eridthe applicant, following the
decision of arrest that was ruled against him assalt of the crime of deliberate murder
which was committed on the date of 3/8/2008 anctiwhésulted in the deaths of two persons,
was arrested on the date of 16/9/2008 and detandlde date of 20/9/2008.
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44, When the decisions concerning the continuation of the detention regarding the
applicant are examined it was decided that the circumstances of detention be sustained with the
justification concerning "the quality and the nature of the charged crime, the actual status of the
evidence" in decisions dated 25/11/2008, 17/12/2008, 6/1/2009, 19/8/2009, 9QQ@%2 4/2/2010
the trials on the dates of 4/3/2009, 2/4/2009, /20@9, 28/5/2009, 25/6/2009, 21/7/2009,
17/9/2009, 15/10/2009, 10/11/2009, 7/1/2010, 24/P02 with the justification concerning
"the quality and the nature of the charged crintee aictual status of the evidence and the
duration for which he has remained detain@u'tiecisions dated 17/8/2011, 13/10/2011, with
the justification concernintthe quality and the nature of the charged crinie, &ctual status
of the evidence and the charged crime among tmeexilisted in article 100/3 of the CCR"
sessions on the dates of 5/7/2011, 14/9/2011, 28)1Q, with the justification concerning
"the quality of the charged crime, the lower liraftthe sentenced as prescribed in the code,
the crime being of the catalogue crimes that haaenbisted in the article 100/3 of the CCP
and that a reason for detention being consideredxist accordingly, the account of the
accused during the stages, the accounts of thecpahts and the withesses who are present
in the file and the continuation of the suspicidrcidme on grounds of the evidence collected,
the importance of the matter, the insufficiencythed administrative control and security
measures that are to be implemented other thannmbasure of detention regarding the
amount of the expected sentence amowntti the decisions dated 20/6/2013, 16/7/2013, and
14/8/2013, with the justifications concernififpe statements that are present in the file, the
accounts of the victims, that the accused will peadepending on the duration of the charged
crime which is by the code bound by a sanctiormheevent of implementation of a measure
other than the measure of detention and that fes¢hreasons the strong suspicion of crime
about the accused is still ongoingi‘'the sessions on the dates of 9/9/2013 and W1G6/2

45. The applicant, finally, has objected to the decisad the 1st Assize Court of
Istanbul Anadolu dated 7/10/2013 concerning theticoation of the circumstance of
detention, claiming that the maximum duration fetettion which has been prescribed in
paragraph no. (2) of article 102 of the Code N&/15Ras been exceede®lich objection was
dismissed with the decision of the 2nd Assize Coftitstanbul Anadolu dated®4/10/2013 and the
miscellaneous action 2013/1969 with the justifieatihat‘the contents of the incident within
the scope of the file of trial and of the minutéamest, the contents of the statements during
stages, the reasons that have been propoundectipdtition for objection, the justification
that has been made regarding the reasons for detemturing the decision concerning the
arrest/the continuation of the arrest and the easibn that has been made and that the
decision which is the subject of the objection hasn found to be in compliance with the
code”

46. In the material incident the applicant has beeenaknder custody on the date of
16/9/2008, arrested on the date of 20/9/2008 imdhs decided that he be sentenced to
imprisonment and that his circumstance of detentiermaintained with the decision dated
25/3/2010 of the 1st Assize Court of Kardtween the date of 16/9/2008 on which he was for
the first time bereaved of his freedom and the date of 25/3/2010 the date on which it was decided
that he be sentenced to imprisonment, the applicant has been kept "in relation to a charge of crime."

47. The applicant has appealed the sentencing deaithe court of instancen the
time elapsed between the dates of 25/3/2010 and 19/4/2011, the date which is the date of decision
of the court of first instance and the date on which such decision was reversed by the Supreme Court
of Appeals as a result of the appeal examination, relatively, the applicant has been detained "in
relation to the judgment of the court of first instance.” The detention of the applicant following
the sentencing decision of the court of first ins&@cannot be considered as detention. The
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time that has passed at the appeal stage shalb&dtaken into consideration in the
determination of the duration of detention.

48. Following the decision of reversal of the Suprenw€ of Appeals, the trial of
the applicant was resumed at the court of instaWeth the decision dated 23/11/2011 of the
1st Assize Court of Kartal it was decided thatdpelicant be sentenced to imprisonmehé.
applicant, with the decision of reversal of the Supreme Court of Appeals dated 2/4/2013, was
detained once again "concerning a charge of crime". The case at the court of instance is pending
whereby the applicant is still detained.

49. Accordingly, the applicant has been bereaved ofreedom for a total of 3 years
and 5 months, with the exception of the time trest passed at the appeal stage, between the
date of 8/8/2009, the date when he was bereaveatiddirst time of his freedom and the date
on which the appeal examination was carried out.

50. The applicant has been tried within the scope ef dhse file, with other nine
accused persons with the claim that he has conuhtitie crimes of solicitation to deliberate
murder and unlicensed bearing of arms.

51. When the justifications of the decisions delivenedhe instance trial concerning
the continuation of detention, it is seen that ¢hiestifications did not have the diligence and
the content that would justify the lawfulness ot tkontinuation of detention and the
legitimacy thereof and has the quality of beingepetition of the same matters. When the
quality of the case in the material incident, tienber of the accused and the alleged charges
are considered, it cannot be said that the juatibas regarding the continuation of the
circumstance of detention are relevant and suffici€he duration of 3 years and 5 months
when the applicant was deprived of his freedom otbe evaluated as reasonable based on
justifications that are irrelevant and insufficient

52. For the reasons explained, it should be decidedpdwagraph seven of article 19
of the Constitution was violated. Members Nuri NPOGLU and Hicabi DURSUN have not
agreed with this opinion.

3. The Application of Article 50 of the Code No. 6216

53. In paragraph (1) of article 50 of the Code No. 6216, it is indicated that in the event that
a violation decision is delivered at the end of t&@mination on merits, the necessary
actions to remove the violation and the consequernhereof are taken, however it is
adjudged that a review for legitimacy cannot beedand that a decision with the quality of
administrative act and action cannot be delivered.

54. In the application, it has been concluded that paragraph seven of article 19 of the
Constitution was violated. The applicant has made no requests for compensatquesting
that the violation of his constitutional rights leglyeen violated.

55. It has to be decided that the total trial expendes698.35 TRY in total including
the application fee of 198.35 that has been indubnethe applicant and the counsel's fee of
1,500.00 TL be paid to the applicant.

56. It has to be decided that the sample of the detise sent to the respective court.
V.JUDGMENT

In the light of the reasons explained, it is dedide



Application Number: 2013/8694
Date of Decision: 23/7/2014

A. UNANIMOUSLY that the claim of the applicant that

1. "The maximum duration of detention as prescribetherxcode has been exceeded"
is INADMISSIBLE for "being expressly without basis,"

2. UNANIMOUSLY that his claim concerningthe duration of detention being in
excess of the reasonable duratiaa’ADMISSIBLE,

B. WITH THE MAJORITY OF VOTES and with the dissentingtes of Nuri
NECIPOGLU and Hicabi DURSUN that as a result ihe detention being in excess of
reasonable durationparagraph seven of article 19 of the Constitutias violated,

C. UNANIMOUSLY thatthe sample of the decision be senthe 1st Assize Court
of Istanbul Anadolu,

D. It has to be decided that the total trial expemm$eis698.35 TRY in total including
the application fee of 198.35 that has been indubiethe applicant and the counsel's fee of
1,500.00 TL PAID TO THE APPLICANT,

On the date of 23/7/2013.

President Member Member
Serruh KALELU Nuri NECIPOGLU Hicabi DURSUN
Member Member
Erdal TERCAN Zuhti ARSLAN
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DISSENTING VOTE

The detention which was sustained in the firsttainee trial, taking into
consideration the quality of the alleged crime, tnenber of accused persons who have been
tried within the scope of the case, the sentencescpbed for the alleged crimes, the
relatively complicated nature of the case and diséfjcations of the decisions concerning the
continuation of detention, has not exceeded theoregble duration.

Member Member
Nuri NECIPOGLU Hicabi DURSUN
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